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PREFACE. 



I HOPE that the importance of the subject dealt 
with by this book will afford a sufficient apology 
for its publication. The subject is one which, 
from its great age, has become overgrown with a 
great mass of ancient cases, no longer applicable, 
which have been allowed to render the modern 
principles and practice somewhat obscure, or at 
least difficult to discover. 

In such a case, a new book has the advantage 
of being able to start free from such useless 
burden, and a new author has thus some justifica- 
tion for undertaking his task. My object has 
accordingly been to supply a book which shall 
contain nothing which has become immaterial, 
while omitting nothing which is material, and I 
greatly hope that the book may prove of use both 
to barristers and solicitors. The extreme im- 
portance of the decisions bearing upon the subject 
of receivers and managers which have been given 
within the last year or two, and which at present 
find no place in any text-book devoted entirely 
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IV PREFACE. 

to the subject, may be thought to be a further 
justification for the production of this book. 

The cases have been noted down to those 
reported in the Law Reports for July, 1912. 

In conclusion, I have to thank my clerk, Mr. 
Edward Field, for assistance in the preparation 
of the Table of Cases. 

E. R. 

11, Old Sqtjabe, Lincoln's Inn. 
July, 1912. 
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CHAPTER I. 



GENEEAL PRINCIPLES. 



Definition of Receiver. — A receiver has been defined as 
follows: "A receiver is an indifferent person between the 
parties, appointed by the Court to receive the rents, issues 
or profits of land or other thing in question in this Court, 
pending the suit, where it does not seem reasonable to the 
Court that either party should do it; and he is to account 
for such his receipt when the Court shall require him. 
And to secure his doing so, he is commonly ordered to 
enter into a recognizance with sureties in such a sum as 
the Court directs" (a). 

Origin of the Jurisdiction of the Court. — Prior to the 
passing of the Judicature Act, 1873, the power of the 
Court to appoint a receiver was (except in the case of a 
limited statutory jurisdiction given in probate matters to 
the Probate Court by the Court of Probate Act, 1857 
(20 & 21 Vict. c. 77), and to justices by Acts shortly 
hereinafter to be mentioned) confined to the Courts of 
Equity. The jurisdiction of these Courts in regard to the 

(ffl) Viner'8 Abridgment (1793), Vol. 18, p. 160. 
E. B 
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appointment of receivers was extremely old(6), and arose 
from the right of persons interested in property to apply 
to the Court to preserve that property, and prevent it from 
being misapplied (c). If the person interested had such 
a right in the property as would entitle him to recover at 
law, the Courts of Equity, though they had jurisdiction, 
would not assist him by the appointment of a receiver, 
but left him to his legal remedy {d) . Where, however, 
he had only an equitable estate on which he could recover 
in equity, but which did not entitle him to recover at 
law (e), or had a legal right, but there were legal diffi- 
culties which prevented the enforcement of that right at 
law (/), the Courts of Equity would generally grant him 
assistance by the appointment of a receiver. 

Statutory Jurisdiction under the Judicature Act, 
1873.— By the provisions of the Judicature Act, 1873 (36 
& 37 Vict. c. 66), law and equity became administered 
concurrently in the whole of the High Court. 

The Court of Bankruptcy has the same jurisdiction in 
the matter of appointing a receiver as the rest of the 
High Court {g) . 

So, also, have the inferior Courts having jurisdiction 
in equity or at law and in equity (fe) . 

(S) Me Newdigate Colliery, Ltd., (1912) 1 Ch. p. 472. There is a 
reference to the appointment of a receiver in the year 1450 in the 
Paston lietters. 

(c) Bainbrigge v. Baddeley (1851), 3 Mao. & G. 413; Mvam v. 
Coventry (1854), 5 D. M. & G. p. 916; Searle v. Smales (1854), 3 
W. E. 437; Cummins v. PerJcins, (1899) 1 Ch. pp. 19, 20; Leney f 
Sons, Ltd. V. Callingham, (1908) 1 K. B. p. 84. 

id) Sollory v. Leaver (1869), L. E. 9 Bq. 22; Me Pope (1886), 17 
Q. B. D. p. 749. 

(e) Davis v. DuTce of Marlborough (1819), 2 Swanst. p. 165. 

(/) Neate v. Duke of Marlborough (1838), 3 M. & Or. 407; Anglo- 
Italian BanTc v. Davies (1878), 9 Ch. D. 275; Holmes v. Millage, 
(1893) 1 Q. B. 551. 

(gr) In re Goudie, (1896) 2 Q. B. 481. 

(A) Sect. 89 of the Judicature Act, 1873; Ord. XIII. r. 1 of the 
County Court Eulea, 1903; Meso v. Selfe, (1908) 2 K. B. 121. 
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By sect. 25, sub-sect. 8, of the Judicature Act, 1873, 
it is provided as follows: " A mandamus or an injunc'- 
tion may be granted or a receiver appointed by an inter- 
locutory order of the Court in all cases in which it shall 
appear to the Court to be just or convenient that such 
order should be made; and any such order may be made 
either unconditionally or upon such terms and conditions 
as the Court shall think just." 

This section does not confer an arbitrary or unregu- 
lated discretion on the Court (i). Although injunctions 
are granted and receivers are appointed more readily than 
they were before the passing of the Judicature Acts, and 
some inconvenient rules formerly observed have been very 
properly relaxed, yet the principles on which the jurisdic- 
tion of the Court of Chancery rested have not been: 
changed (k). The effect of the Act has been described 
by Lindley, L. J., in the following words: " The section 
does not curtail the power of the Court to grant injunc- 
tions or appoint receivers; it enlarges it. It has not re- 
volutionised the law, but it has enabled the Court to grant 
injunctions and receivers in cases in which it used not to 
do so previously. I will not say where it had no juris- 
diction to do so, that would be going too far; but where 
in practice it never did so, as, for example, in trespass, 
and in the case of a first mortgagee who was out of 
possession" (I). 

The words " interlocutory order " in the above-men- 
tioned section means any order other than a final order (m). 



(t) Harris v. Beauchamp Bros., (1894) 1 Q. B. 801; Davey, L. J., 
at p. 809. 

(k) Holmes v. Millage, (1893) 1 Q. B. p. 557. 

(V) Cummins v. Perkins, (1899) 1 Ch. p. 20. See also Anglo- 
Italian Bank v. Havies (1878), 9 Ch. D. 275; North London Railway 
Co. V. Great Northern Railway Co. (1883), 11 Q. B. D. 30; Re Pope 
(1886), 17 Q. B.D. 743; McCreery v. Bennett, (1904) 2 I.E. p. 73; 
Edwards ^ Co. v. Pieard, (1909) 2 K. B. 903. 

(m) Anglo-Italian BanJc v. Davies (1878), 9 Ch. D. 275; Smith 

B 2 
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and those words were added only for the purpose of 
making it clear that the enactment applies to interlocu- 
tory orders, and not so as to exclude its application to 
other orders (w). 

Under other Statutes. — The Railway Companies Act, 
1867 (30 & 31 Vict. c. 127), s. 4 (made perpetual by 
38 & 39 Vict. c. 31), while taking away from a judgment 
creditor certain powers of execution over the property of 
the company, enables the Court on his application to 
appoint a receiver and manager of the undertaking of 
the company. For this section and the cases in which 
euoh an appointment will be made, see p. 29. 

The Partnership Act, 1890 (53 & 54 Vict. c. 39), s. 23, 
enables the Court on the application of a judgment 
creditor to declare a charge on a share in a partnership, 
and appoint a receiver of such share. See p. 28. 

The Court of Probate Act, 1857 (20 & 21 Vict. c. 77), 
8. 71, enabled the Court of Probate to appoint a receiver 
of the real estate of any deceased person pending any suit 
in the Court touching the validity of any will of such 
deceased person by which his real estate might be affected, 
and the Court of Probate Act, 1868 (21 & 22 Vict. c. 95), 
s. 22, further extended the power of the Court in the case 
of appeals. Seep. 56. 

The Mortgage Debenture Act, 1865 (28 & 29 Vict. 
c. 78), s. 41, and the Mortgage Debenture (Amendment) 
Act, 1870 (33, & 34 Vict. o. 20), give to the Court certain 
powers of appointing receivers in favour of the holders 
of mortgage debentures of companies issued under those 
Acts. See p. 48. 

The Companies Clauses Consolidation Act, 1845 (8 
Vict. c. 16), ss. 53 and 54, and the Companies Clauses 

V. Cowell (1880), 6 Q. B. D. 75; Edwards v. Piaard, (1909) 2 K. B. 
p. 907. 

(») Me Pryteroh (1889), 42 Ch. D. p. 600. 
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Act, 1863 (26 & 27 Vict. o. 118), s. 25, give certain 
powers to justices to appoint receivers in favour of mort- 
gagees and debenture holders of companies incorporated 
under any Act of Parliament after the passing of the said 
Companies Clauses Consolidation Act, 1845. See p. 47. 

A similar power was conferred on justices by the Com- 
missioners Clauses Act, 1847 (10 & 11 Vict. c. 16), ss. 86 
and 87, of appointing receivers in favour of mortgagees 
lending money to Commissioners engaged in the execu- 
tion of undertakings of a public nature under that Act. 

Jurisdiction generally. — The jurisdiction extends to 
appointing a receiver over property outside the jurisdic- 
tion (o). 

There is no jurisdiction to appoint a receiver over pro- 
perty in which the person applying for the appointment 
has no interest (p) . 

The jurisdiction is not ousted by the fact that the 
person applying for the appointment has a power to 
appoint a receiver outside the Court (q), or to obtain the 
appointment of a receiver by some other means than an 
application to the Court (r). Nor by the existence of lan 
arbitration clause applicable to all the points in dispute 
in regard to the property, and such a^ to induce the Court 
to otherwise stay the action (s) . 

The fact that the person against whom the appoint- 
ment is made has duties to perform in relation to tlie 
property over which a receiver is appointed, the neglect 
of which might render him liable to indictment, will not 

(o) Be Maudslay, Sons and Field, (1900) 1 Ch. 602. 

(p) Whitley v. Challis, (1892) 1 Ch. 64. 

(?) Re Maskelyne British Typewriter, Ltd., (1898) 1 Ch. 133. 

(>•) Fripp V. Chard Railway Co. (1853), 11 H. 241. 

(«) Law V. Garrett (1878), 8 Ch. D. 26; Ealsey v. Windham 
(1882), W. N. 108; Compagnie du Senegal v. Woods (1883), W. N. 
180; 53 L. J. Ch. 166; Pini v. Roneoroni, (1892) 1 Ch. 633. 
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prevent the Court appointing, as the parties may apply 
to the Court, if necessary, so as to avert such con- 
sequence (t). 

The Court has no jurisdiction to appoint a receiver 
unless there is a lis pendens. Consequently it cannot 
appoint a receiver on motion where a, caveat has been 
entered in the Probate Division, but no other proceediags 
have been taken {u) . In the case of the property of an 
infant, however, a receiver may be appointed on petition 
without suit (x) . 

Where an Act of Parliament authorises any act which 
would under ordinary circumstances give the Court juris- 
diction to appoint a receiver, that jurisdiction will not 
be excluded without clear and express statutory enact- 
inent (y) . 

In Discretion of Court. — The question whether a re- 
ceiver shall be appointed is one for the discretion of the 
Court, and this discretion must be exercised having 
regard to all the circumstances of the case (z) . 

Principles governing Appointment. — The Court will 
appoint a receiver where it is just or convenient (a), or, 
in other words, where it is practicable, and the interests' 
of justice require it (6). The Court will not appoint a 
receiver unless the party asking for the appointment 

(0 Fripp V. The Chard Railway Co. (1853), 11 H. 241. 

(«) Salter v. Salter, (1896) P. 291; explaining In re Parker (1885), 
54 L. J. Ch. 694. 

{x) Re Leeming (1851), 20 L. J. Ch. 550. 

(y) De Winton v. Mayor of Brecon (1858), 28 B. 533; Bole y. 
Smith, (1899) 1 I. R. p. 384. 

(2) Greville v. Fleming (1845), 2 J. & L. p. 339; Owen v. Roman 
(1861), 3 Mao. & G. 378; John v. John, (1898) 2 Ch. 573. 

(a) Gawthorpe v. Gawthorpe (1878), W. N. 91. 

(6) Edwards # Co. v. Bioard, (1909) 2 K. B. p. 907. 
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makes out a prima facie title to an interest in the pro- 
perty (c). 

It will not appoint unless there is a probability that 
the appointment will be effectual and useful (d) . 

The fact that by the appointment of a receiver pro- 
perty may be made profitable during a dispute which 
otherwise could not be made so, will be an inducement to 
the Court to appoint a receiver (e). 

The Court will not by the appointment of a receiver 
on an interlocutory application interfere on behalf of one 
party in a way which might injure the others in case he 
should succeed (/) . 

The Court will, if it can justly do so, avoid the appoint- 
ment of a receiver where there is already another receiver 
appointed by the Court, or some other officer of the Court 
has been appointed who is capable of efSdently carrying 
out the duties of a receiver (ff) . 

And the same will be the case if there is another re- 
ceiver appointed by some other Court, since one Court will 
not, as a general rule, interfere with another Court which 
has powers enabling it to do full justice (h). Circum- 
stances may, however, make such interference necessary. 
Where a creditor commenced an action for administra- 
tion and the appointment of a receiver in the Chancery 
Division of the High Court, and subsequently a bill was 
filed and a decree obtained for administration and a re- 



(c) Zeney ^ Sons, Ltd. v. Callingham, (1908) 1 K. B. p. 84; 
Whitley V. Challis, (1892) 1 Ch. 64. 

(<f) Edwards f Co. v. Picard, (1909) 2 K. B. p. 908; Wills v. Luff 
(1888), 38 Ch. D. 197; Mercantile, #c. Trust Co. v. River Plate, ^c. 
Co., (1892) 2 Ch. 303; Re Knott End Railway Act, 1898, (1901) 2 Ch. 
p. 18. 

(e) Munns v. Isle of Wight Railway Co. (1870), L. B. 5 Ch. p. 419. 

(/) Evans v. Puleston (1880), W. N. 127. 

(?) Perry v. Oriental Betels Co. (1870), L. R. 5 Ch. 420; British 
Linen Co. v. South American and Mexican Co., (1894) 1 Ch. 108; 
and see p. 45. 

Qi) Nothard v. Proctor (1875), 1 Ch. D. 4. 
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ceiver in the Mayor's Court; by another creditor, who was 
on friendly terms with the administrator, a receiver was 
appointed in the Chancery Division, notwithstanding the 
appointment by the Mayor's Court (i). 

Where a mortgagee, pending a debenture holder's action 
in the Chancery Division of the High Court, in which a 
motion for a receiver was about to be heard, started an 
action to enforce his security in the Palatine Court, and 
obtained the appointment of a receiver, and a receiver 
was afterwards, without knowledge of the appointment 
by the Palatine Court, made in the High Court action, 
the High Court restrained the mortgagee from proceeding 
with his action in the Palatine Court on the ground that 
that action was vexatious (j) . 

Where the Court of Nova Scotia had appointed a re- 
ceiver of lands in Nova Scotia, and an action was com- 
menced in England subsequently to the commencement 
of the other action, claiming relief which might have been 
obtained in the Nova Scotian action, the plaintiff in the 
action in the English Court was restrained by the Court 
of Appeal from prosecuting such action (fc) . 

Who appointed.— The Court will appoint the person 
most fit to fill the office without regard to who may propose 
or recommend him, and will not appoint a person whose 
interests will conflict with his duties (Z) . 

Position of Receiver. — A receiver appointed by the 
Court is an officer of the Court (m). He is not an agent 

(j) NotMrd V. Proctor, supra. 
0) He Connolly Bros., Ltd., (1911) 1 Ch. 731. 
(Jc) Jopson V. James (1908), 77 L. J. Ch. 824. 
(J) See p. 12, and, for further as to persons to be appointed, see 
Chap. II. 

(m) Gardner v. London, Chatham and Dover Bailway Co. (1866), 
L. R. 2 Ch. 201; Se Maudslay, Sons and Field, (1900) 1 Ch. p. 610; 
Boekm V. Goodall, (1911) 1 Ch. p. 157. 
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for any other person, and he is not a trustee. He is 
appointed hy the order of the Court, and is responsible to 
the Court, and cannot obey the directions of the parties in 
the action; and in no sense does he stand in the position of 
agent to the parties who are interested at the suit of whom, 
or one of whom, he has been appointed (n) . Only the 
Court can dismiss him, or give him directions as to his 
action, or interfere with hiru if he is not acting pro- 
perly (o) . The Court can also at any time limit his 
authority as it thinks fit (p) . 

A receiver appointed by the Court is appointed on 
behalf of all parties, not of the plaintiS, or of one defen- 
dant only (q), and therefore will not be discharged merely 
on the application of the party on whose application he 
was appointed (r). Until an order is made for payment, 
he holds the property in medio (s) . 

The appointment does not vest in the receiver any 
estate or title in the property oVer which he is appointed, 
but ho acts in relation to such property upon the title of 
the persons parties to the action (i). 

The Court will try and see that no one is harmed by 
the appointment of a receiver, seeing that he is the ofiicer 
of the Court; but the Court does not profess to cure every 
inconvenience arising from its action in appointing, a 
receiver (u) . 

(«) Corporation of Bacup v. Smith (1890), 44 Ch. D. p. 398; De 
Grelle, ^c. ^ Co. v. Bull (1894), 10 Rep. p. 101; Re Flowers $ Co., 
(1897) 1 Q. B. 14. 

(o) Burt, Boulton and Eayward v. Bull, (1895) 1 Q. B. p. 279. 

{p) Be British Power, ^o. Co., Ltd., (1906) 1 Ch. p. 507. 

(?) Davis V. BuTce of Marlborough (1818), 2 Swanst. p. 118; Re 
Newdigate Colliery, Ltd., (1912) 1 Ch. p. 470. 

(>•) Bainbrigge v. Blair (1841), 3 B. p. 423. 

(«) Zevasseur v. Mason, (1891) 2 Q. B. p. 82; ije Potts, (1893) 
1 Q. B. p. 653. 

(0 Fine v. Raleigh (1883), 24 Ch. D. p. 243. 

(«) JSand V. Blow, (1901) 2 Ch. p. 735. See also Neate v. Pinh 
(1846), 15 Sim. 450. 
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Interference with Receiver. — Any interference with 
the property in the possession of a receiver appointed by 
the Court will amount to a contempt of Court, if done 
without the leave of the Court; but the Court will always 
give leave to try a right against its receiver, unless it is 
perfectly clear that there is no foundation for the claim. 
Eor further as to this, see Chap. XIII. 

Receiver's Indemnity. — A receiver appointed by the 
Court is entitled to be indemnified in respect of all ex- 
penses properly incurred by him, so far as the assets which 
are under the control of the Court will extend, but no 
further. The Court itself cannot indemnify him, and he 
cannot claim to be indemnified by the parties to the 
action personally, even if he was appointed with their 
doiosent. For further as to this, see Chap. XII. 

Receiver appointed out of Court. — ^A receiver may be 
appointed of property without the assistance of the Court 
under an express power to appoint contained in some 
document. Such a power may be found in mortgages and 
debenture trust deeds, and similar documents . A receiver 
may also be appointed by mortgagees without the assist- 
ance of the Court under the statutory powers given to 
them by sect. 19 of the Conveyancing and Law of Pro- 
perty Act, 1881. For further as to receivers appointed 
out of Court, see Chap. XVI. 
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CHAPTER II. 

PERSONS TO BE APPOINTED. 

By whom chosen. — The receiver may be appointed on the 
spot by the judge in Court or in Chambers (a); or it may 
be referred to the Master to appoint a fit and proper 
person. 

The right to propose the person to be appointed 
belongs, in the first instance, to the parties interested in 
the suit (&). 

A stranger has no right to propose the person to be 
appointed (c) . 

Even if the parties interested fail to propose a proper 
person, the Master should not himself propose anyone, at 
any rate, until a further reasonable time has been given 
to the parties interested to make a proposal (d). 

The Court will not disturb the Master's choice unless 
there is some substantial objection in point of propriety 
of choice, or there is some other substantial objection in 
point of principle to induce the Court to overturn the 
appointment made by the Master (i©) . 

Similarly, the Court of Appeal will not interfere with 

(o) Lane v. Lane (1883), 25 Ch. D. 66. 

(S) Att.-Gen. v. Da^ (1817), 2 Madd. 246; Bord v. Tollemaohe 
(1862), 1 New Eep. 177. 

(c) Att.-Cren. v. Day, supra. 

((f) Att.-Gren. v. Day, supra. 

(eiy Att.-Gen. v. Day, supra; Thomas v. Dawkin (1792), 1 Vea. 
jun. 452; Bowerabank v. Colasseau (1796), 3 Ves. 164; Tharpe v. 
Tharpe (1806), 12 Ves. 317; Wynne v. Lord Newborough (1808), 
15 Ves. 283; Lupton v. Stephenson (1848), 11 Ir. Bq. Eep. 352; 
Cookes V. Cookes (1865), 2 D. J. & S. 526. 
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the discretion of the judge as to who shall he appointed, 
unless there is some overwhelming ohjection in point of 
propriety of choice, or the appointment is open to some 
objection upon principle (/) . 

Qualifications required. — The person most fit to fill 
the office should be appointed without regard to who may 
propose or recommend him (^f) . 

A person will not be appointed if from any cause his 
duties as receiver would conflict with his own interests (^i). 

So the person whose duty it would be to check the re- 
ceiver's accounts will not be appointed (i) . 

The Court will prefer a person who can act on his own 
responsibility, and so will not appoint a person who from 
ignorance of the kind of property over which it is pro- 
posed to appoint him receiver would have to act under the 
advice of another person (fc) . 

The established practice presumes that a person shall 
be appointed consistently with whose professional life so 
much time can be spared for the performance of his 
duties as can be easily applied, and if a probable ground 
is laid that the requisite attention cannot be given, though 
it is not an absolute disqualification, it will be regarded 
by the Court in the appointment {I) . 

Residence in the neighbourhood of the property over 
which the appointment is made is an important considera- 
tion, especially in the appointment of a manager; but 
its importance will vary with the nature of the property 

(/) Cookes V. Cookes (1865), 2 D. J. & S. 526; Bartlett v. 
Northumberla7id Avenue Rotel Co., Ltd. (1885), 53 L. T. 611; Re 
Bignell, (1892) 1 Ch. 59; Giles v. Nuthall (1885), W. N. 51. 

(y) Lespinasse v. Sail (1821), 2 Jac. & W. 436. 

(A) Pripp V. The Chard Railway Co. (1853), 11 Hare, 241. But 
see Coohes v. Cookes (1865), 2 D. J. & S. 526. 

(«) Garland v. Garland (1793), 2 Ves. jun. 137; Anon. (1797), 
3 Ves. 615; Re Lloyd (1879), 12 Ch. D. 447. 

(/c) Lupton V. Stephenson (1848), 11 Ir. Eq. Rep. 484. 

(0 Wynne v. Lord Newborowgh (1808), 15 Ves. 283. 
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according to whether constant attention is necessary or 
not (jm). 

The Court will not generally refuse to appoint a person 
receiver and manager of a business on the ground that 
he has a similar business of his own (%) ; but Swinf en 
Eady, J., in an unreported case, has refused to appoint a 
person receiver of the income of a business where he 
himself had a similar business, which actually competed 
with such business (o). 

Parties to the Cause. — ^Any party to the cause may be 
appointed receiver, but it is a settled rule that one of the 
parties to the cause shall not be appointed receiver with- 
out the consent of the other party, unless a special case 
is made (p). 

If in a partnership action one of the parties has been 
in effect the managing parfjner, and the nature of the 
business is a personal one, and such that an indifferent 
person cannot be found to carry it on effectually, such 
party will be appointed receiver, though his appointment 
is opposed by the other partner (g). 

If one party is entitled to a very largely preponderat- 
ing interest in the property, and the property is in 
jeopardy, such party may be appointed receiver (r), and 
in a case in which there is immediate danger to property, 
the plaintiff may be appointed interim receiver for a 
definite period, or until a receiver is appointed under the 
order for the appointment of a receiver (s) . 

(?») Thorpe v. Tharpe (1806), 12 Ves. 317; Wynne v. Lord New- 
borough, supra; Se Carshalton Park Estate, Ltd., (1908) 2 Ch. 
p. 68. 

(«) Re Irish (1888), 40 Ch. D. p. 51. 

(o) Re Cealine, Ltd., 2l8t December, 1911. 

(j>) Sargant v. Read (1876), 1 Ch. D. 600; Re Lloyd (1879), 12 
Ch. D. 447; Budgett v. Improved Patent Forced Draught Furnace 
Syndicate, Ltd. (1901), W. N. 23. 

(?) Sargant t. Read, supra. 

(r) Ro-ffman v. Ihmcan (1853), 18 Jur. 69; Boyle v. Bettws 
Llantwit Colliery Co. (1876), 2 Ch. D. 726. 

(s) Chaplin v. Young (1862), 6 L. T. N. S. 97; Taylor v. Eckersley 
(1876), 2 Ch. D. 302. 
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In cases of the appointment of a receiver by way of 
equitable execution if the debt is small, the plaintiff is 
commonly appointed receiver without remuneration in 
order to save expense. 

Particular Persons. — A solicitor may be a receiver, but 
the solicitor to the plaintiff in the cause will not be 
appointed (t), nor will a solicitor in the cause acting for 
all parties (m). 

A trustee may be appointed receiver, but the Court will 
not generally make such an appointment (x), whether he 
be a solo trustee or jointly with others («/), unless no other 
person can be procured by whom the estate is likely to be 
equally well managed, or he is willing to act withoul^ 
emolument (z), or unless the terms of the trust are such 
that he is, as trustee, entitled to receive remuneration out 
of the trust estate (a) . 

A partner is very commonly appointed receiver and 
manager of the partnership assets and business in a part- 
nership action, provided he is solvent and there is no 
reason to distrust him (6), and a retired partner having 
an interest in the assets may also be appointed (c) . 

A mortgagee may be appointed (d), or a person having 
a lien on the property, as, for example, an unpaid 
vendor (e). 

A liquidator of a company may be appointed receiver 
and 'manager of the assets and business of the company(/), 

(0 He Lloyd (1879), 12 Oh. D. 447. 

(«) Garland v. Garland (1793), 2 Ves. jun. 137. 

(») Sutton V. Jones (1809), 15 Ves. 584; Re Bignell, (1892) 1 Ch. 
69. 

(y) v. Jolland (1802), 8 Ves. 72. 

(2) Syhes v. Bastings (1805), 11 Ves. 363. 

(a) -He Bignell, supra. 

(6) Collins V. BarJcer, (1893) 1 Ch. 578; Davy v. Scarth, (1906) 
1 Ch. 65. 

(c) Hoffman v. Duncan (1853), 18 Jur. 69. 

{d) Re Pryteroh (1889), 42 Oh. D. 690. 

(e) Boyle v. Bettws Llantwit Colliery Co. (1876), 2 Ch. D. 726. 

(/) Me Henry Pound (1889), 42 Ch. D. 402. 
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as also may be a director (^) and a managing director (fe); 
but it appears that a managing director will not be 
favoured where the debenture holders desire to interpose 
and protect the property for themselves (i) . A debenture 
holder may be so appointed (it), and by sect. 162 of the 
Companies (Consolidation) Act, 1908, where an applica- 
tion is made to the Court to appoint a receiver on behalf 
of the debenture holders or other creditors of a company 
which is being wound up by the Court in England, the 
official receiver may be so appointed. 

A practising barrister may be appointed (I), and so may 
a member of Parliament (m) ; but th* Court would in 
choosing a receiver regard these facts as drawbacks in a 
case where estates distant from London had to be 
managed. 

The directors or secretary of a railway company will 
generally be appointed managers of the undertaking of 
the company when a manager is appointed under sect. 4 
of the Railway Companies Act, 1867 (w). 

A. peer will not be appointed, as he cannot be committed 
in case he should be guilty of misconduct (o). The next 
friend of an infant petitioner wiU not be appointed (p), 
nor will the receiver-general of a county {q) . 

{g) Budgett v. Improved Patent Forced Draught Furnace Syndi- 
cate, Ltd. (1901), W. N. 23. 

(A) Makina v. Percy Ibotson and Sons, (1891) 1 Ch. 133. 

(«) Re Carshalton Park Estate, Ltd., (1908) 2 Cli. p. 68. 

(A) Budgett v. Improved, ^c. Syndicate, Ltd., supra. 

(Z) Garland v. Garland (1793), 2 Ves. jmi. 137; Wynne v. Lord 
Newborough (1808), 15 Ves. 283. 

(?») Wynne v. Lord Newborough, supra. 

(«) Be Manchester and MUford Railway Co. (1880), 14 Ch. D. 645. 

(o) Att.-Gen. v. Gee (1813), 2 Ves. & B. 208. 

(p) Stone V. Wishart (1817), 2 iladd. 64. 

{q) Att.-Gen. v. Day (1817), 2 Madd. 246. 
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CHAPTEE III. 

OVER WHAT PEOPEETY APPOINTED. 

Land. — In cases of disputed title the Court may appoint 
a receiver of the land in dispute, even where the plaintifi's 
claim is founded on a legal title (a) . 

On the application of a mortgagee the Court may 
appoint a receiver of land, even where the legal estate 
is vested in the mortgagee (&). 

In cases of equitable execution, as the Court will not 
appoint a receiver where there is no dif&culty in enforcing 
payment of a judgment by the ordinary legal methods, 
it will not, unless the circumstances are very special (d), 
appoint a receiver of a legal estate in possession in, land, 
but it will appoint one of an equitable estate (d). 

It may similarly appoint over an estate granted by the 
Crown in tail, with remainder to the Crown, if the grant 
was made for past services (e) . 

It may also appoint a receiver of an undivided share 
of land (/), and of the interest of a joint tenant in 
land(gf). 

For interests in remainder in land, see p. 17. 

(o) Foxwell V. Van GruUen, (1897) 1 Oh. 64; John v. John, (1898) 
2 Ch. 573. 

(6) Re Pryteroh (1889), 42 Ch. D. 590. 

(e) Hills V. Webber (1901), 17 T. L. R. 513. 

{d) Tillett V. Pearson (1873), W. N. 218; Anglo-Italian Banle v. 
Dames (1878), 9 Ch. D. 275; Eolmes v. Millage, (1893) 1 Q. B. 
p. 557; Cadogan v. Lyric Theatre, Ltd., (1894) 3 Ch. 338. 

(e) Davis v. Duke of Marlborough (1818), 1 Swanst. 74; 2 Swaust. 
p. 136. 

(/) Calvert v. Adams (1773), 1 Dick. 178; Bvelyn v. Evehjn 
(1750), 1 Dick. 800; Eargrave v. Hargrove (1846), 9 B. 549; Fell 
V. BlTcins (1861), 9 W. E. 861. 

{g) Hills V. Webber (1901), 17 T. L. E. 513. 
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Chattels. — A receiver may be appointed by way of 
equitable execution of cbattels (h), but ii,ot if tbey are in 
the possession of the debtor and are subject to execution, 
by fi. fa. (^). 

Choses in Action. — A receiver may be appointed by 
way of equitable execution, and otherwise, of a chose in 
action; for example, of a share of residuary estate in the 
hands of trustees (k), or of a fund in Court (I), or an 
unpaid legacy (m) . 

But a receiver wiU not be appointed by way of equit- 
able execution of moneys claimed under a fire policy, but 
which, by virtue of the claim being disputed, and the 
terms of the poKcy requiring arbitration in case of dis- 
pute, are not yet due (n) ; nor of a right to costs while 
such costs remain untaxed (o) . 

Reversionary Interests. — A receiver may be appointed 
by way of equitable execution of a legal (p) or equitable(g) 
remainder in real estate, a reversionary interest in the pro- 
ceeds of sale of land (r), and a reversionary interest in 
any other form of personal property (s). 

(A) Zevasseur \. Mason, (1891) 2 Q. B. 73. 

(») 2Ianchester and Liverpool District Banking Co., Ltd. v. 
Parkinson (1888), 22 Q. B. D. 173. 

(Jc) Re Potts, (1893) 1 Q. B. 648; Re Marquis of Anglesey, (1903) 
2 Ox. 727. 

(T) Westhead v. Riley (1883), 25 Ch. D. 413; Re Marquis of 
'Anglesey, supra. 

(m) Re McNulty (1893), 31 L. R. Ir. 391; Maanicoll y. Parnell 
(1887), 35 W. B. 773. 

(«) Pearce v. Johns (1897), 41 Sol. J. 661. 

(o) Willis V. Cooper (1900), 44 Sol. J. 698. 

{p) Re Barrison and Bottomley, (1899) 1 Ch. 464. 

(y) Re Isaac Jones (1895), 39 Sol. J. 671. 

(r) Tyrrell v. Painton, (1895) 1 Q. B. 202. 

(s) Fuggle v. Sland (1883), 11 Q. B. D. 711; Macnicoll v. Parnell, 
supra; Ideal Bedding Co., Ltd. v. Holland, (1907) 2 Ch. 157. 

E. C 
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Property out of the Jurisdiction. — A receiver may be 
appointed by the English Court of property out of tihe 
jurisdiction, whether such property is land (t) or personal 
property (u). 

Receivers have been appointed of property in the 
following countries: Ireland (x), Jersey («/), the West 
Indies (z), the East Indies (a), France (&), Italy (c), 
Brazil (d), Peru (e), Mexico (/), and also in China, New 
South Wales, Canada and America (g). 

Railways. — See pp. 29, 30, and 3,1. 

Earnings and Salaries. — A receiver cannot he appointed 
by way of equitable execution of future earnings (h), but 
may be appointed of earnings or salary already due, even 
if the recipient of such salary cannot anticipate or alienate 
the same (i) . 

The Court will not apportion the earnings on an entire 
contract partly performed so as to enable a receiver to 

(<) Binton v. GalU (1854), 2 Eq. Rep. 479; Boulditch v. Lord 
Donegal (1834), 8 Bli. N. S. p. 343; Meroantile Investment, ^c. Co. 
V. River Plate Trust, ^c. Co., (1892) 2 Ch. 303. 

(«) Se Maudslay, Sons and Field, (1900) 1 Ch. 602; Duder v. 
Amsterdamsch Trustees Kantoor, (1902) 2 Ch. 132; Burn v. Birlofson 
(1887), 56 L. T. 722. 

(x) Boulditch V. Lord Donegal, supra; Bolton v. Curre (1894), 
W. N. 122 ; Langford v. Langford (1835), 5 L. J. Ch. 60. 

(y) Smith v. Smith (1853), 10 Hare, App. Ixxi. 

(a) Buribury v. B. (1839), 1 B. 318. 

(o) T. Undsey (1808), 15 Vea. 91. 

(J) Be Maudslay, Sons and Field, supra. 

(e) Binton v. GalU, supra. 

(d) Duder v. Amsterdamsch Trustees Kantoor, supra. 

(e) Re Buinao Copper Mines, Ltd. (1910), W. N. 218. 

(/) Mercantile Investment, §c. Co. v. River Plate Trust, ^o. Co., 
supra. 

(^) See Seton's Judgments and Orders, 6th ed. Vol. I. p. 812. 

(A) Bamilton t. Brogden (1891), W. N. 36; Bolmes v. Millage, 
(1893) 1 Q. B. 551; Cadogan v. Lyric Theatre, Ltd., (1894) 3 Ch. 
338; Re Johnson, (1898) 2 I. R. 551; McCreery v. Bennett, (1904) 
2 I. R. 69. 

(i) Picton V. Cullen, (1900) 2 I. R. 612. 
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be appointed of such part of such earnings as shall have 
been earned up to date (fc) . 

A receiver cannot be appointed of a salary which is 
unassignable, except, as already stated, in so far as the 
same has become due. 

A salary may be expressly made unassignable, or" it 
may be so on grounds of public policy. 

On the latter ground salaries attached to a public office 
where the public are interested in the performance of the 
duties, and that their officer should be in a fit state to 
perform them, are unassignable (Z). 

For the above reasons it has been held that a receiver 
cannot be appointed of the salary of an assistant parlia- 
mentary counsel to the Treasury (m), a clerk of the 
peace (w), or of a petty sessions clerk in Ireland (o). The 
above reasons do not apply to the emoluments attached 
to a fellowship of a coUege, of which apparently a receiverl 
may be appointed (pi). 

As a salary derived from an ecclesiastical benefice is 
unassignable by Act of Parliament, a receiver cannot be 
appointed of such salary (q), but a receiver has been 
appointed of salary derived from a canonry (r), and the 
office of chaplain to a workhouse (s) . 

A receiver has also been appointed of the salary derived' 
from the office of royal forester (t) . 

(k) He Johnson, (1898) 2 I. R. p. 555. 

(0 Grenfell v. Bean of Windsor (1840), 2 B. 544; Be Mirams, 
(1891) 1 Q. B. 594; Picton v. Cullen, (1900) 2 I. R. 612; McCreery 
V. Bennett, (1904) 2 I. R. 69. 

(m) Cooper v. Reilly (1829), 2 Sim. 560. 

(») Palmer v. Bate (1821), 2 Brod. & B. 673. 

(o) McCreery v. Bennett, (1904) 2 I. R. 69. 

(ji) Feistel v. King's College, Cambridge (1847), 10 B. 491; but 
see contra, Berkeley v. King's College, Cambridge (1830), 10 B. 602. 

(?) Bates V. Brothers (1854), 2 Sm. & G. 509; Eawkins v. Gather- 
cole (1854), 6 D. M. & G. 1. 

(r) Grenfell v. Dean of Windsor (1840), 2 B. 544. 

(s) Re Mirams, (1891) 1 Q. B. 596. 

(<) Blanchard v. Cawthorne (1831), 4 Sim. 566. 

C 2 
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Pensions. — A receiver may be appointed' by way of 
equitable execution of any paxt of a pension which has 
already become payable, whether such pension is assign- 
able or not (u) . 

A receiver cannot be so appointed of a pension which is 
expressly made unassignable, and so will not be appointed 
of an army pension (x), or the pension of a retired town 
clerk (y) . 

A receiver also cannot be so appointed of a pension which 
is, granted not entirely in consideration of past services, 
but partly for the purpose of supporting the grantee in 
performance of future duties, or to keep up the dignity 
of an office (z), and so cannot be appointed of the pension 
of the Lord Chancellor (a), or of a pension granted for 
the support of the dignities of a peerage (b). 

But a receiver may be appointed of a pension granted 
entirely for past services, and so may be appointed of the 
pension of a County Court judge (c), an officer of the 
Royal Irish Constabulary (d), a retired civil servant (e), 
an annual sum granted as compensation for abolition of 
the post of receiver of first fruits and Crown rents (/). 

A receiver cannot be so appointed of a pension which is 
in the nature of a gratuity, and the payment of which 
cannot be enforced by the recipient (g) . 

(«) Lucas V. Barris (1886), 18 Q. B. D. p. 135. 

(«) Wells V. Foster (1841), 8 M. & W. 152; JBirch v. Sirch (1883), 
L. R. 8 P. D. 163; Lucas v. Sarris (1886), 18 Q. B. D. 127; Crowe 
V. Price (1889), 22 Q. B. D. 429. 

(y) Brenan v. Morrissey (1890), 26 L. E. Jr. 618. 

(z) Wells V. Foster (1841), 8 M. & W. 152; Murphy v. Green 
(1890), 26 L. E. Ir. 610; McCreery v. Bennett, (1904) 2 I. R. 69. 

(o) Davis V. DuJce of Marlborough (1818), 1 Swaust. p. 79. 

(Jf) Davis V. Dulce of Marlborough (1818), 1 Swanst. 74. 

(e) Willcock v. Terrell (1878), L. R. 3 Ex. D. 323. 

id) Murphy v. Green (1890), 26 L. R. Jr. 610; Manning v. 
Mullins, (1898) 2 I. R. 34. 

(e) Molony v. Cruise (1891), 30 L. R. Ir. 99. 

(/) Johnson v. Mason (1850), 2 Ir. Jur. 170. 

ig) Timothy v. Day, (1908) 2 I. R. 26; McDonald v. O'Toole, 
(1908) 2 I. R. 386. 
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A receiver may be appointed of commutation money 
taken instead of a pension (h). 

Married Women's Property. — A receiver may be ap- 
pointed by wa.j of equitable execution of the separjata 
property of a married woman (*), but not if such pro- 
perty is restrained from anticipation (fc); and an ap- 
pointment cajmot be made by way of equitable execution, 
of the property of a married woman, though unrestrained 
from anticipation, if the debt in respect of which such 
appointment is claimed was incurred while she was covert 
and the property subject to a restraint {I) . 

An appointment may be made, however, by way of 
equitable execution of income subject to a restraint on 
anticipation which has accrued due at or before the date 
of the judgment (m); but not of income accruing due 
after the date of the judgment (n). 

Debts. — If there is any legal impediment to obtaining 
execution in the ordinary course of law, a receiver will 
be appointed by way of equitable execution of a debt (o), 
but not if there is no such impediment (p). 

(A) Croive v. Price (1889), 22 Q. B. D. 429. 

(i) Re Peace and Waller (1883), 24 Ch. D. 405; Bursill v. Tanner 
(1884), 13 Q. B. D. 691; McGarry v. White (1885), 16 L. Pw Ir. 
322; Cummins t. Perkins, (1899) 1 Oh. 16. 

(k) Hill V. Cooper, (1893) 2 Q. B. 85; Whiteley v. Edwards, (1896) 
2 Q. B. 48. 

(0 Brown v. Dimhlely, (1904) 1 K. B. 28. 

(m) Eood-Barrs v. Eeriot, (1896) A. C. 174; Colyer v. Isaacs 
(1897), 13 T. L. R. 575. 

(») Eood-Barrs v. Cathcart, (1894) 2 Q. B. 659; Lowry v. Derham, 
(1895) 2 I. R. 123; Moloney v. Barney, (1895) 2 I. R. 169; Whiteley 
V. Edwards, supra; Me Lumley, (1896) 2 Ch. p. 693. 

(o) Westhead v. Riley (1883), 25 Ch. D. 413; Re Coney (1885), 
29 Ch. D. 993; Goldschmidt v. Oberrheinische Metallwerke, (1906) 
1 K. B. 373. 

(p) Manchester and Liverpool District Banking Co., Ltd. v. 
Parkinson (1888), 22 Q. B. D. 173, disapproving Whittaker v. 
Whittaker (1882), 7 P. D. 15. 
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Inalienable Property. — A receiver cannot be appointed 
by -way of equitable execution of inalienable property, 
and 80 cannot be appointed of a weekly sum ordered to 
be paid by a husband to his wife under a separation 
order {q), or of permanent alimony granted on a judicial 
separation (r) . See also under "Salaries," "Pensions," 
and "Married Woman's Property." 

Business. — A receiver will not be appointed of a 
business unless he is also appointed manager of the 
business (s). 

Miscellaneous. — No appointment can be made by way 
of equitable execution of property in the hands of trustees 
who have a discretion lae to whether they wili pay it or 
not to the judgment debtor (t), nor of property which a 
debtor can make his own by exercisiag a power of 
appointment if the power has not .been exercised (m) . 

A receiver may be appointed of licences of a public- 
house (x), tolls {y), rates {z), but not of rates not yet 
assessed (o), a ship (&), and moneys receivable iu respect 

(§■) Paguine v. Snary, (1909) 1 K. B. 688. 

(r) Wathins v. Watkins, (1896) P. 222; Paquine v. Snary, supra. 

(») Manchester and Liverpool District Banking Co. v. Parkinson 
(1888), 22 Q. B. D. p. 176. 

(t) Reg. T. Judge of County Court of Lincoln (1887), 20 Q. B. D. 
167. 

(«) Whitaker v. Cohen (1893), 69 L. T. 451. 

(x) Charrington ^ Co., Ltd. v. Camp, (1902) 1 Ch. 386; Whitbread 
V. Grain (1907), 23 T. L. R. 462; Leney v. CalUngham, (1908) 1 
K. B. 79. 

{y) Potts V. Warwick, ^o. Navigation Co. (1853), Kay, 142; Fripp 
V. Chard Railway Co. (1855), 11 Hare, 241; Lord Crewe v. Edleston 
(1857), 1 D. F. & J. 93; Kingston v. Cowbridge Railway Co. (1871), 
41 L. J. Ch. 152; Eopkins v. Worcester, ^c. Proprietors (1868), 
L. R. 6 Eq. p. 447. 

(«) Preston v. Corporation of Yarmouth (1872), L. R. 7 Ch. 655. 

(a) Drewry t. Barnes (1826), 3 Ruas. 94. 

(b) The Ampthill (1880), L. R. 5 P. D. 224; Fairfield, #c. Co. 
V. London, ^o. Steamship Co. (1895), W. N. 64. 
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of a person's interest in a ship (c), the machinery of a 
steamship (d), dividends of stock or shares (e), assets of an 
intestate domiciled abroad which have been transmitted 
to England (/), a charge upon land and policies (g). 

A receiver will not be appointed by way of equitable 
execution of a patent which is not being worked (h) . 

A receiver may be appointed by way of equitable 
execution of such part of some particular property be- 
longing to the debtor as may be equal to the judgment 
debt, together with interest and costs {i), but will not be 
appointed of a debtor's property generally Qc) . 

(c) Croshaw v. Lyndhurst Ship Co., (1897) 2 Ch. 154. 
{d} Brenan v. Preston (1852), 2 D. M. & G. 813. 
(e) Anderson v. Kemshead (1852), 16 B. 329; Re Browne, (1894) 
3 Ch. 412. 

(J) Hervey v. Fitz-patricJc (1854), Eay, 421. 
(^) Beamish v. Stephenson (1886), 18 L. R. Ir. 319. 
(A) Edwards # Co. v. Pioard, (1909) 2 K. B. 903. 
(i) Macniooll v. Parnell (1887), 35 W. R. 773. 
{K) Samilton v. Brogden (1891), W. N. 14. 
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CHAPTER IV. 

IN WHAT CASES APPOINTED. 



I. Debtor AND Creditoe. 

Equitable Execution: (a) Where Impediment to Legal 
Remedy. — The appointment of a receiver of the property 
of a debtor by way of equitable execution on the appli- 
cation of a judgment creditor is a species of equitable 
relief arising out of the jurisdiction of the Courts of 
Equity to intervene for the preservation of property, but 
since the Judicature Act such jurisdiction is exercisable 
by all Divisions of the Court. 

The provisions of the Judicature Act, 1873, do not; 
justify the appointment of a receiver in a case in which 
no receiver could be appointed by any Court before the 
Judicature Acts came into operation. Although receivers 
are appointed more readily than they were before the 
passing of the Judicature Acts, and some inconvenient^ 
rules formerly observed have been very properly relaxed, 
yet the principles on which the jurisdiction of the Court 
of Chancery rested have not been changed (a). 

The only cases in which Courts of Equity interfered 
by the appointment of a receiver by way of equitable 
execution were cases in which the judgment debfcor had 

(o) Bolmes v. Millage, (1893) 1 Q. B. p. 557; Earris v. Beau- 
champ Bros., (1894) 1 Q. B. 801; Edwards # Co. v. Pioard, (1909) 
2 K. B. 903; contra, see Moulton, L. J., in Edwards # Co. v. Pioard, 
supra. 
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an equitable interest in property which could have been 
reached at law if he had had the legal interest in it instead 
of an equitable interest only, the relief being given on the 
ground that there was no remedy by execution at law, and 
operating by removing hindrances which prevented execu- 
tion at law (b). It is, therefore, in such cases only that 
the Court stiU grants a receiver by way of equitable 
execution . 

It has, however, been held in an Irish case that the 
existence of a legal remedy will not prevent the Court 
appointing a receiver if such legal remedy is not a fruit- 
ful one (c) ; and the fact that the debtor has other property 
against which legal remedies are available will not prevent 
the Court making the appointment without requiring the 
creditor to first exhaust his legal remedies against such 
other property (d) . 

There is no need, in order to enable a receiver to be 
appointed, that the creditor should in the case of land 
have sued out an elegit (e), or in the case of personalty 
or chattels have issued a fi. fa. (/). 

The mere fact that the appointment of a receiver is a 
better mode of getting in assets than the usual mode is 
not a reason for appointing a receiver by way of equitable 
execution (g). 

(b) What is Sufficient Impediment. — An appointment 

(6) Holmes v. Millage, (1893) 1 Q. B. 551; Edwards # Co. v. 
Picard, (1909) 2 K. B. p. 910; Curling v. Marquis Townshend (1816), 
19 Vea. p. 632; Anglo-Italian Banlc v. Savies (1878), 9 Ch. D. 275; 
Salt T. Cooper (1880), 16 Ch. D. 544; Manchester, Sic. Banking Co. 
V. Parkinson (1888), 22 Q. B. T>. 173; Re Shepherd (1889), 43 Ch. D. 
131; Levasseur v. Mason and Barry, (1891) 2 Q. B. 73; Harris v. 
Beauchamp Bros., (1894) 1 Q. B. 801. 

(c) O'Donovan v. Goggin (1892), 30 L. R. Ir. 579. 

{d) Willis T. Cooper (1900), 44 Sol. J. 698; Hills v. Webber 
(1901), 17 T. L. R. 513. 

(e) Anglo-Italian Bank v. Davies (1878), 9 Ch. D. 275; Ex parte 
Evans (1879), 13 Ch. D. 252; Re Pope (1886), 17 Q. B. D. 743. 

(/) Re Whiteley (1887), 56 L. T. 846. 

(§■) Harris v. Beauchamp Bros., (1894) 1 Q. B. 801. 
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will not be made of chattels or ascertained debts where 
there is no impediment to the realisation of the judgment 
by the ordinary mode of execution at law or by attach- 
ment (Ji) . 

But where there is an impediment to legal process 
owing to the creditor having no means of ascertaining 
of what the debts consist an appointment wiU be 
made (^) ; also if there is an impediment caused by the 
debtor concealing his whereabouts, even if he disclose it 
before the application for a receiver is heard (k) . 

If there is in existence a legal (l) or equitable mort- 
gage (m) or lien (n) on the debtor's property, a receiver 
will be appointed of such property by way of equitable 
execution without the judgment creditor having to re- 
deem the prior incumbrances (o). 

Also if the legal estate is outstanding in trustees and 
the property is subject to tenancies, and the judgment 
creditor cannot therefore obtain the rents by legal 
process (p) . 

If the debtor is entitled to a share of the estate of a 
person to whom representation has not been taken out, a 
receiver by way of equitable execution may be 
appointed (g) . 

The absence of the debtor abroad may be ground for 
such an appointment if it prevents the creditor getting 

(A) Manchester, fc. Banking Co. v. Parkinson, supra (this case, 
with Holmes v. Millage, supra, disapproving Whittaker v. Whittaker 
(1882), 7 P. D. 15); Morris v. Taylor (1892), 32 L. R. Ir. 14. 

(i) Goldschmidt v. Oberrheinische Metallwerke, (1906) 1 K. B. 
373. 

(k) Bryant v. Bull (1878), 10 Ch. D. 153. 

(l) Mhode V. Lord Mostyn (1853), 1 Eq. Rep. 212; Smith v. 
Co-well (1880), 6 Q. B. D. 75. 

(m) Re Pope (1886), 17 Q. B. D. 743. 

(«) Levasseur v. Mason and Barry, (1891) 2 Q. B. 73. 

(o) Wells V. Kilpin (1874), L. R. 18 Eq. 298. 

(p) Tillett V. Pearson (1873), 43 L. J. Ch. 93. 

(J) Mullane v. Ahem (1891), 28 L. E. Ir. 105. 
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his property (r), and especially if there is a danger that 
property will be withdrawn by the debtor from any possi- 
bility of being made available by way of execution in 
England (s). 

(c) Amount of Debt to be regarded. — It has been held 
by the Com"t that the appointment should only be made 
where the amount of the debt warranted the expense, and 
there was a fair prospect of there being something for 
the receiver to receive (f); and now by Ord. L. r. 15a 
of the Rules of the Supreme Court it is provided as 
follows: "In every case in which an application is made 
for the appointment of a receiver by way of equitable 
execution, the Court or a judge in determining whether 
it is just or convenient that such appointment should be 
made shall have regard to the amount of the debt claimed 
by the applicant, to the amount which may probably be 
obtained by the receiver, and to the probable costs of his 
appointment, and may, if they or he shall so think fit, 
direct any inquiries on these or other matters before mak- 
ing the appointment." 

Ord. XIII. r. 13 of the County Court Rules, 1903, 
which applies to the appointment of receivers by way of 
equitable execution in County Courts, is to the same 
effect. 

(d) In respect of what Debt. — The appointment may 
be made in respect not only of a debt, judgment for which 
has been obtained in an English Court, but also in respect 
of a debt; judgment for which has been obtained in Scot- 
land or Ireland, if such judgment has been registered in 
the High Court under the Judgments Extension Act, 
1868 (m). 

(e) On Death of Creditor or Debtor. — Where a creditor 

(r) Solmes v. Millage, (1893) 1 Q. B. p. 556. 
(s) Goldachmidt v. Oberrheinische Metallwerke, (1906) 1 K. B. 
373. 

(t) 1. V. K. (1884), W. N. 63. 

(«) Thompson v. Gill, (1903) 1 K. B. 760. 
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obtains judgment and then dies, his executors cannot 
obtain the appointment of a receiver by way of equitable 
execution, as such an appointment is not execution within 
the meaning of Ord. XLII. rr. 8 and 23 {x). 

Where a creditor obtains judgment and the debtor then 
dies, the judgment creditor cannot obtain the appoint- 
ment of a receiver by way of equitable execution, unless 
some person representing the estate of the deceased debtor 
is brought before the Court {y) . 

The judgment debtor being dead, the Court will not 
assist one judgment creditor in the absence of the others 
by the appointment of a receiver by way of equitable 
execution {z) . 

(f) To enforce Order for Payment into Court. — If a 
person who has been ordered to pay money into Court 
fails to do so, the Court may appoint a receiver by way 
of equitable execution of property belonging to such 
person if his whereabouts is unknown (a), or if he keeps 
himself out of the jurisdiction (6), or if for any other 
reason his property caimot be reached by legal 
process (c) . 

(g). Under the Partnership Act, 1890 (53 d 54 Vict. 
c. 39).— Sect. 23 of this Act provides as follows:— 

(1) After the commencement of this Act a writ of 
execution shall not issue against any partnership property 
except on a judgment against the firm. 

(2) The High Court, or a judge thereof, or the Chan- 
cery Court of the County Palatine of Lancaster, or a 
County Court, may, on the application by summons of 
any judgment creditor of a partner, make an order charg- 

(a;) Norburn v. Norburii, (1894) 1 Q. B. 448. 
iy) Me Shepherd (1889), 43 Ch. D. 131. 
(2) Ee Cave (1892), W. N. 142. 

(a) Stanger Leathes v. Stanger Leathes (1882), W. N. 71. 
(i) Re Coney (1885), 29 Ch. D. 993; Ee Pemberton (1907), W. N 
118. 

(c) Ee Whiteley (1887), 56 L. T. 846. 
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ing that partner's interest in the partnership property 
and profits with payment of the amount of the judgment 
debt and interest thereon, and may by the same or a sub- 
sequent order appoint a receiver of that partner's share 
of profits (whether akeady declared or accruing), and of 
any other money which may be coming to him in respect 
of the partnership, and direct all accounts and inquiries, 
and give all other orders and directions which might have 
been directed or given if the charge had been made in 
favour of the judgment creditor by the partner, or which 
the circumstances of the case may require. 

(4) This section shall apply in the case of a cost book 
companj" as if the company were a partnership within 
the meaning of this Act. 

The jurisdiction given by this section extends to the 
case of a foreign partnership which has a branch place of 
business in England (d) . 

(h) Under the Railway Companies Act, 1867 (30 dt 31 
yi£t. c. 127). — The following provisions with regard to 
the appointment of receivers and managers on the appli- 
cation of judgment creditors are contained in sect. 4 of 
the above Act: " The engines, tenders, carriages, trucks, 
machinery, tools, fittings, materials, and efiects, con- 
stituting the roUing stock and plant used or provided by 
a company for the purposes of the traffic on their railway, 
or of their stations or workshops, shall not, after their 
railway or any part thereof is open for public traffic, be 
liable to be taken in execution in law or in equity at any 
time after the passing of this Act, and before the 1st 
day of September, 1868, where the judgment on which 
execution issues is recovered in an action on a contract 
entered into after the passing of this Act, or in an action 
not on a contract commenced after the passing of this 
Act; but the person who has recovered any such judgment 
may obtain the appointment of a receiver, and, if neces- 

(a!) Brown, Janson # Co. v. Hutchinson ^ Co., (1895) 1 Q. B. 737. 
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sary, of a manager, of the undertakiag of the company, 
on application by petition in a summary way to the Court 
of Chancery in England or in Ireland, according to the 
situation of the railway of the company; and all money 
received by such receiver or manager shall, after due pro- 
vision for the working expenses of the railway and other 
proper outgoings in respect of the undertaking, be applied 
and distributed under the direction of the Court in pay- 
ment of the debts of the company and otherwise accord- 
ing to the rights and priorities of the persons for the 
time being interested therein; and on payment of the 
amount due to every such judgment creditor as aforesaid 
the Court may, if it think fit, discharge such receiver or 
such receiver and manager." 

By a subsequent Act (38 & 39 Vict. c. 31), the words 
" and before the 1st day of September, 1868," appearing 
in the said section were repealed and the said section was 
made perpetual. 

If a receiver has been appointed for one judgment 
creditor under the said section the Court will not appoint 
a receiver for a second judgment creditor, as the first order 
gives no priority, but enures for the benefit of all the 
creditors (e). 

It is doubtful whether the Court has jurisdiction under 
the above section to appoint a receiver of the undertaking 
of a railway company before the line has been opened 
for traffic, but, in any case, it ought not to do so (/) . 

It has no jurisdiction to appoint where the railway 
company has never commenced to acquire lands or con- 
struct the railway {g) . 

But it can appoint a receiver of part of the Line where 
that part only is open for traffic (Ji) . It is not necessary 

(e) Be Mersey Railway Co. (1888), 37 Ch. D. 610. 
(/) Re Knott End Railway Act, 1898, (1901) 2 Ch. 8. 
(^) Re Birmingham and Lichfield Junction Railway Co. (1881), 
18 Ch. D. 155. 

(A) Re Southern Railway Co. (1880), 5 L. E. Ir. 165. 
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to the jurisdiction of the Court that the company should 
itself be working its traffic, as the line may be leased, or 
there may be arrangements for working with another 
company, or the company may only take tolls for car- 
riages passing over its line (i) . It is also not necessary 
that the company should possess rolling stock which, but 
for the Act, might be taken in execution (fc) . 

An appointment cannot be made where the debt arises 
under a contract entered into before the Act, though the 
judgment may have been obtained after the Act (Z), but 
a contract made after the Act for services rendered before 
the Act will give the Court jurisdiction (m) . 

A receiver and manager may be appointed under this 
section of the undertaking of a company originally formed 
for other purposes, but afterwards authorised by Act of 
Parliament to make a short piece of line over its land in 
connection with the line of a railway company, and to 
work it for through traffic, but he must be appointed of 
the whole undertaking of such company, and not mertely 
of the piece of line (w). 

A receiver appointed under the said section is not, and 
cannot be appointed, a receiver of unpaid calls in respect 
of the shares of the company (o) . 

For cases of appointment of receivers by way of equit- 
able execution depending on the nature of the property 
over which the appointment is intended, see Chap. III. 

Generally. — A person who has a right to be paid out of 
a particular fund is entitled to the appointment of a re- 
ceiver in a proper case to protect the fund from being 
misapplied. So a person entitled to taxed costs out of the 

(«■) Be Manchester and Milford Railway Co. (1880), 14 Ch. D. 
p. 652. 
(Jc) Ibid. 

Q) Re Beddgelert Railway Co. (1871), 24 L. T. N. S. 122. 
(m) Re The Southern Railway Co. (1880), 5 L. R. Ir. 165. 
(«) Re East and West India DocTc Co. (1888), 38 Ch. D. 576. 
(o) Re Birmingham and, Lichfield Junction Railway Co., supra. 
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separate property of a married woman is entitled to a 
receiver of her share of an estate about to be distributed 
by trustees, even before the taxation of the costs has been 
completed {'p) . 

So also a wife entitled to alimony after divorce pro- 
ceedings was held entitled to the appointment of a receiver 
of her husband's interest in a settled fund where he 
threatened to sanction an advancement to the children 
which would have diminished his interest in such fund (g) . 

If a debtor makes an assignment to trustees in favour 
of his creditors, and then disputes the validity of suoh 
assignment, a receiver may be appointed of the property 
comprised in such assignment pending a decision as to 
the validity of the deed (r). 

So an appointment may be made where a settlement or 
conveyance is impeached as a fraud upon creditors pend- 
ing a decision as to the validity of such settlement or 
conveyance (s) . 

If a debtor, after executing a deed for the benefit of his 
creditors, fails to deal with his property according to the 
covenants in such deed, a receiver may be appointed to 
protect the property on the application of the trustee of 
such deed (t) . 

Where a person is condemned in costs and dies in- 
testate, a receiver may be appointed on the application of 
the person entitled to such costs, but the Court may direct 
that the order be not drawn up at once in order to give the 
person entitled to take out administration time to decide 
whether he will take out administration and give security 
for the debt (m) . 

(jo) Re Peace and Waller (1883), 24 Ch. D. 405; Cummins v. 
Perkins, (1899) 1 Ch. 16; see also Taylor v. Emerson (1843), 4 
Dr. & War. 117. 

(?) Oliver v. Lowther (1880), 28 W. R. 381. 

(r) Palmer v. Vaughan (1818), 3 Swans. 173. 

(s) Harris v. Beauchamp Bros., (1894) 1 Q. B. p. 808. 

(<) Riches v. Owen (1868), L. R. 3 Ch. 820. 

(«) Waddell v. Waddell, (1892) P. 226. 
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In administration actions by creditors it is the practice 
of the Chancery Division to entertain applications for a 
receiver where by the writ there is a claim in addition for 
the appointment of a receiver pending the granting of 
letters of administration, and to appoint a receiver if on 
the merits a case is made for such appointment (x) . 

And a creditor may obtain the appointment of a 
receiver of the real estate of a deceased person as against 
the heir or devisee who has gone into beneficial occupation 
thereof if it is clear that the real estate will, owing to the 
insufficiency of the personal estate, be required for pay- 
ment of debts {y) . 

Por appointments on application of creditors pending 
litigation in the Probate Division, see p. 57. 

II. Incumbrancers. 

Prior to Judicature Act, 1873. — Prior to the Judica- 
ture Act, 1873, the Court would not appoint a receiver 
on the application of a person who had a legal remedy 
open to him, and consequently would not appoint a re- 
ceiver on the application of a legal mortgagee (2) . Nor 
would the fact that the tenants of the property were 
numerous and the rents were difficult of collection induce 
the Court to appoint on behalf of a legal mortgagee (a). 

Por the same reason the Court would not appoint a 
receiver on the application of the owner of an annuity 
or rentcharge charged upon property if such owner either 

Qc) Re Wenge (1911), W. N. 129. 

(y) Jones v- Pugh (1802), 8 Ves. 71; Topping v. Searson (1862), 
6 L. T. 449; Coope v. Cresswell (1864), 9 L. T. 761. 

(z) Berney v. Sewell (1820), 1 J. & W. 647; Achland v. Gravener 
(1862), 31 B. p. 484; Sollory v. Leaver (1869), L. R. 9 Bq. 22; Re 
Pope (1886), 17 Q. B. D. p. 749; Re Pryteroh (1889), 42 Ch. D. 
p. 600. 

(a) Sturoh v. Toung (1842), 5 B. 557. 

R. D 
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by statute or under an express power had an effedtive 
remedy by distress (&). 

But if thene was anything which prevented the mort- 
gagee from availing himself of his legal remedy, the 
Court would appoint a receiver for him (c) ; and for the 
reason that a legal remedy was not open to him the Court 
would appoint a receiver for an equitable mortgagee (d) 
or for the owner of an equitable rentcharge (e) . 

Similarly, where the remedy by distress, or other legal 
remedy, given to the owner of an annuity or rentcharige 
could not be effectively used, a receiver would be appointed 
by the Court (/). 

Since the Judicature Ad;, 1873. — Since the Judicature 
Act, 1873, the Court will appoint a receiver on the 
application of a mortgagee, whether legal or equitable, 
whenever it thinks it just and convenient to do so. It 
will be especially inclined to do so where a legal mortgagee 
is prevented by the mortgagor from enforcing his legal 
remedy by taking possession (^r), or where from circum- 
stances it is difficult for the mortgagee to take posses- 
sion (h). The question of appointment is, however, in 
the discretion of the Court, and a mortgagee has not an 
absolute right to such appointment (^) . 

What Mortgagees may claim appointment. — A mort- 
gagee by deposit of title deeds is entjitled, like any other 

(6) Sollory v. Leaver (1869), L. R. 9 Eq. 22; Kelsey v. Kelsey 
(1874), L. R. 17 Eq. 495. 

(e) AcUand v. Gravener (1862), 31 B. 482. 

{d) Metcalfe v. Archbishop of 7ork (1836), 1 M. & Or. p. 558; 
Ee Pope (1886), 17 Q. B. D. p. 749. 

(e) Pritohard v. Fleetwood (1815), 1 Mer. 54. 

(/) Cwpit V. Jackson (1824), 13 Pr. 721; White v. Smale (1855), 
22 B. 72; Shee v. Harris (1844), 1 J. & L. 91. 

(^> Truman v. Sedgrave (1881), 18 Ch. D. 547. 

(A) Cole V. Crust (1883), W. N. 141. 

(j) Be Pryteroh (1889), 42 Ch. D. 590. 
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mortgagee, to the appointment of a receiver (fc), and the 
mere possession of the deeds by the applicant may raise 
a presumption of a loan sufficient to enable the Court to 
appoint on an interlocutory application (?). 

In respect of what Debt. — The appointment may be 
made in respect of sums expended by the mortgagee in 
salving the property and not repaid as much as in respect 
of the sum originally advanced by him to the mort- 
gagor (m) . 

On Default of Payment or Breach of Covenant. — If 

the principal has been called in and is unpaid, or interest 
is in arrear, the appointment v^ill generally be made (w) . 
So, also, if there is any breach of the covenants in the 
mortgage, if, for example, a mortgage by a tenant in 
tail contains a covenant that he will disentail and he 
refuses to do so (o). 

Jeopardy. — If the security is in jeopardy the Court will 
appoint on the application of a mortgagee (p), even 
though the principal money may not have become due, 
and no interest is in arrear, and there is no breach of 
contract (g). The consent of the mortgagor to the 
appointment is not sufficient to induce the Court to 
appoint, in such a case, in the absence of jeopardy (r). 
For further on this head, see under " Companies," p. 44. 

{Ic) Aberdeen v. Chitty (1838), 3 Y. & C. Eq. Cas. 379. 

(0 Bodger t. Bodger (1862), 11 W. E. 160. 

(m) Kelly v. Staunton (1826), 1 Hog. 393. 

(«) Bopkins v. Worcester and Birmingham Canal Proprietors 
(1868), L. E. 6 Eq. p. 447. 

(o) Free v. Hinde (1827), 2 Sim. 7. 

Ip) Duke of Qrafton v. Taylor (1890), 7 T. L. E. 588. 

(^) WUdy V. Mid-Eants Railway Co. (1868), 16 W. R. 409; 
McMahon v. North Kent Ironworks Co., (1891) 2 Ch. 148; Re 
London Pressed Hinge Co., (1905) 1 Ch. 576. 

(r) Re London Pressed Hinge Co., Ltd., (1905) 1 Ch. p. 583. 

d2 
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Where other means of obtaining Receiver. — The 

Court will not be prevented from appointing a receiver 
by the fact tbat tbe, mortgages are created under the pro- 
visions of an Act of Parliament, which expressly provides 
for the appointment of a receiver otherwise than with the 
help of the Court (s) . 

The fact that the mortgagee has either an express or a 
statutory power himself to appoint a receiver will not 
prevent the Court appointing on his application, even if 
he has already appointed a receiver under such power (;f). 
In fact, where a foreclosure action is pending the Court 
considers it more desirable that a receiver shall be 
appointed by the Court than by the mortgagee (m) . 

Where Applicant has gone into Possession. — Where 
the mortgagee has gone into possession the Court will not 
in an ordinary case be inclined to interfere by the appoint- 
ment of a receiver on the application of such mort- 
gagee (x), but such possession is not an objection of law, 
but an objection only of discretion, which under the cir- 
cumstances may not prevent the Court from coming to 
the conclusion that the appointment of a receiver is just 
and convenient (y) . The Court will be especially inclined 
to appoint a receiver on the application of a mortgagee 
who has gone into possession if the action is one for fore- 
closure, and the costs of the receiver will conisequently 
fall upon the mortgagee (z) . 

(s) Fripp V. Chard Railway Co. (1853), 11 H. 241. 

(0 Bord V. ToUemaohe (1862), 1 N. E. 177; Re Pryteroh (1889), 
<t2 Ch. D. 590; County of Gloucester Bank v. Rudry Merthyr, fc. 
Colliery Co., (1895) 1 Ch. 629. 

(«) Tillett V. Nixon (1883), 25 Ch. D. 238. 

(a;) County of Gloucester Banh v. Rudry Merthyr, ^c. Colliery 
Co., (1895) 1 Ch. p. 635; Re Pryteroh, supra. 

(jj) County of Gloucester Bank v. Rudry Merthyr, S;c. Colliery 
Co., (1895) 1 Ch. p. 635. 

(«) TUlett V. Nixon, supra; Mason v. Westoby (1886), 32 Ch. U. 
206; Re Pryteroh (1889), 42 Ch. D. p. 601. 
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Bankruptcy of Mortgagor. — A receiver may be ap- 
pointed notwithstanding that the mortgagor has become 
a bankrupt (a), and a receiver ab-eady appointed may be 
continued, though the mortgagor has in the meantime 
become a bankrupt, and the official receiver claims to act 
as receiver (&). 

After Foreclosure. — An appointment cannot be made 
after an order for foreclosure absolute has been made, 
even though the conveyance of the property may not yet 
have been executed (c) . 

Of what Property. — The Court cannot on the applica- 
tion of a mortgagee appoint a receiver or manager except 
of property which is included either in express terms or by 
implication in the security. So a mortgage of a hotel does 
not enable the Court to appoint a manager of the business 
carried on in the hotel, as such business is not included in 
the security, either in express terms or by implication (d) . 
On the other hand, a mortgage of a colliery includes by 
implication the business carried on there, and so enables 
the Court to appoint a manager (e). The fact that a 
charge contains a covenant to execute a legal mortgage 
in such form and with such stipulations as the mortgagee 
shall require will not enlarge the property to be mort- 
gaged, so as to enable the Court to appoint a receiver of 
property not included in the charge (/). The question 
what property is included will depend in each case on the 
construction of the mortgage and the nature of the 
property (g) . 

(a) Pease v. Fletcher (1875), 1 Ch. D. 273. 
(h') Deacon v. Arden (1834), 50 L. T. 584. 

(c) Wills V. Liif (1888), 38 Ch. D. 197. 

(d) Whitley v. Challis, (1892) 1 Ch. 64. 

(e) Campbell v. Lloyd's, i'C. Bank, Ltd., (1891) 1 Ch. 136, u.; 
County of Gloucester Bank v. Itudry Merthyr, ^c. Colliery Co., (1895) 
1 Ch. 629. 

(f) Whitley v. Challi:-, supra. 

(f?) See Jennings v. Jeniuags, (1898) 1 Ch. 378; Re David, and 
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On the application of a mortgagee of an undivided 
share of property the Court may appoint a receiver of 
the whole property Qi), or of the undivided share only, 
though the owner of the other share be in possession of the 
whole (i) . In the case of a mortgage made by two tenants 
in common, if the property is in the possession of one of 
such tenants, and the other is abroad, the appointment 
may be made without serving the one abroad (it) . 

On application of puisne Incumbrancer. — Where no 
prior mortgagee is in possession the Court will appoint 
a receiver on the application of a puisne mortgagee, but 
such appointment will be made without prejudice to the 
right of the prior mortgagees to take possession (Z). 

Where, however, a prior mortgagee is in possession the 
rule of the Court is that it will not grant a receiver against 
such mortgagee at the request of the mortgagor or a sub- 
sequent incumbrancer when anything is due to such mort- 
gagefe. So if a prior mortgagee in posseission states on 
oath that there is something due to him, however small 
the amount, the Court will not interfere with his posses- 
sion (m) ; but that rule will not be allowed to prevail 
in cases where the conduct of the mortgagee himself has 
rendered it impossible for any person to ascertain whether 
anything is due to him or not{n); and a statement on 
oath by a prior mortgagee that he believes that when the 
accounts are taken it will be found that a large sum 

Matthews, (1899) 1 Oh. 378; Re Leas Hotel Co., (1902) 1 Oh. 332, 
and p. 70, imder " Managers." 

(A) Sumsion v. Crutwell (1883), 31 W. E. 399. 

(i) Murray v. Cockerell (1866), W. N. 223. 

(A) Holmes v. Bell (1840), 2 B. 298. 

(?) Bryan v. Cormiok (1788), 1 Cox, 422; Dalmer v. Dashwood 
(1793), 2 Cox, 378; Berney v. Sewell (1820), 1 J. & W. 647; Smith 
V. Egan (1837), Sau. & So. 238. 

(m) Quarrell v. Beokford (1807), 13 Ves. 377; Berney v. Sewell, 
supra; Rowe v. Wood (1822), 2 J. & W. 553. 

(») Hiles V. Moore (1852), 15 B. 175; Codrington v. Parker 
(1809), 16 Ves. 469. 
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remains due to him will not be sufficient to prevent the 
Court appointing a receiver (o) . 

If a subsequent incumbrancer offers to redeem' a 
prior mortgagee, and he refuses to accept what is due, a 
receiver may be appointed on the application of the sub- 
sequent incumbrancer (p) . 

If a prior mortgagee having in his hands a surplus over 
and above the amount owing to him derived from the 
mortgaged property, intends to apply the same in wrong- 
fully paying off one puisne mortgagee in preference to 
another, a receiver will be appointed on the application 
of the injured puisne mortgagee (g). 

A mortgagee of land, who is also tenant of such land, 
and in possession as such, cannot set up such piossession 
as his possession as mortgagee so as thereby to defeat the 
right of a puisne mortgagee to the appointment of a 
receiver (r). 

For cases peculiar to mortgagees of property belonging 
to companies, see under " Companios." 

For rights of mortgagees to appoint receivers out of 
Court, see Chap. XVI. 

III. Partnership. 

Distinction in application for Receiver and Manager 
and Receiver only. — The principles which govern the 
appointment of receivers and managers by the Court in 
partnership matters differ in one important particular 
according to whether the Court is asked to appoint a re- 
ceiver and manager or a receiver only. 

A receiver and manager of the partnership business 
will not generally be appointed by the Court before trial 
unless the Court can see that an actual dissolution has 

(o) Miles V. Moore, supra. 

(p) Berney v. Sewell (1820), 1 J. & W. p. 649. 
(?) Qouthwaite v. Nippon (1839), 8 L. J. Ch. 139. 
(r) Archdeacon v. Bowes (1795), 3 Anst. 752. 
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arisen from the acts of the parties, or that it would upon 
the merits dissolve the partnership at the hearing (s) . If 
the ease made stands in such a state that the Court cannot 
see whether the partnership will be dissolved or not, it 
will not take into its own hands, by the appointment of 
a receiver and manager, the conduct of a partnership which 
only may be dissolved (t) . 

It is not necessary that a dissolution of the partnership 
should actually be asked for in the action in which the 
application for a receiver and manager is made (u) . 

If, however, a party were so conducting himself that, 
unless a manager were appointed before the hearing, the 
partnership concern might in the meantime be destroyed 
the Court would probably appoint an interim receiver 
and manager apart from any question of dissolution (x) . 

If the application is not with a view to the Court taking 
control of the partnership business by the appointment 
of a receiver and manager, but with a view to preserving 
the profits of such business by the appointment of a re- 
ceiver of such profits only, the Court will, if a proper 
case is made for its interference, appoint a receiver before 
trial, whether a dissolution of the partnership is in 
prospect or not (y) . 

Right to be shown against all opposing Partners. — 

As the appointment of a receiver and manager or a re- 
ceiver has the effect of dispossessing all the partners, the 

(s) Waters v. Taylor (1807), 15 Ves. 10; Goodman v. Whitcomb 
(1820), 1 J. & W. 589; Chapman v. Beach (1820), 1 J. & W. 594; 
Smith V. Jeyes (1841), 4 B. 503; Fairbairn v. Pearson (1850), 2 
Mac. & G. 144; Ball v. Hall (1850), 3 Mae. & G. 79; Roberts v. 
Eberhardt (1853), K. 148; Baxter v. West (1859), 28 L. J. Ch. 169. 

(i!) Goodman v. Whitoomb, supra. 

(«) Sheppard v. Oxenford (1S55), 1 K. & J. 491. 

(») Hall V. Eall (1850), 3 Mao. & G. p. 91. 

(y) Const V. Harris (1824), T. & R. 496; Hall v. Hall (1850), 
3 Mao. & G. p. 90; Medwin v. Ditoham (1882), 47 L. T. 250. 
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applicant must show a good ground for the appointment 
as against every partner who opposes his application {z) . 

Who may claim. — The fact that the applicant is en- 
titled to a share of profits will not entitle h'im to the 
appointment of a receiver on grounds which would entitle 
a partner to such appointment if the Court is of opinion 
on the facts that he is in reality not a partner (a) . 

For the right of a creditor of a partner to the appoint- 
ment of a receiver by way of equitable execution of hie 
share in the partnership under sect. 23 of the Partnership 
Act, 1890, seep. 28. 

Where Partnership disputed. — The Court will not, as 
a rule, appoint a receiver on an interlocutory application 
where a partnership is alleged on one side and denied on 
the other (&). But it may do so if it is proved that the 
partnership assets are in jeopardy (c). 

On ground of Dissolution only. — The mere fact of dis- 
solution does not give a partner an absolute right to the 
appointment of a receiver {d), but where one partner seeks 
to have a receiver appointed against his co-partners, if the 
partnership is already dissolved, the Court usually ap- 
points a receiver almost as a matter of course (e) . 

Dissolution by the death of one partner is, however, 
not a ground for the interference of the Court by the 
appointment of a receiver on the application of the repre- 
sentatives of the deceased partner without some breach 

(z) Lindley on Partnership, 7th ed., p. 579. 
(a) Walker v. Eirsch (1884), 27 Ch. D. 460. 
(4) Tucker v. Prior (1887), 31 Sol. J. 784. 

(c) Longbottom, v. Woodhead (1887), 31 Sol. J. 796. 

(d) Earding v. Glover (1811), 18 Ves. 281; Pini v. Ronooroni, 
(1892) 1 Ch. 633. 

(e) Baxter v. West (1858), 28 L. J. Ch. 169; Pini v. Uoncoroni. 
supra. 
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of the agreement or neglect of duty on the parit of the 
surviving partners or partner (/) . 

Dissolution by the death of both partners is, however, 
in itself a ground for such appointment {g) . 

Incapacity. — Incapacity such as to make a dissolution 
of the partnership necessary, as, for example, lunacy, may 
be a ground for the appointment of a receiver pending 
the winding-up of the partnership (h). 

Non-Co-operation. — Mere non-co-operation which leads 
one partner to act upon his own responsibility until inter- 
fered with is not a ground for the appointment of a 
receiver (t) . 

Disputes. — If, however, there are disputes as to the 
management before or after a dissolution which prevent 
the business being carried on or successfully wound up, 
a receiver will be appointed (Jc) . If such disputes arise 
between the trustee of a bankrupt partner and the solvent 
partners, and there is no reason for distrusting the latter, 
the Court will appoint one of them receiver and manager 
of the partnership property and business, directing him 
to give security, to paas his accounts, and to furnish the 
trustee with proper accounts, and to allow him at all 
reasonable times to inspect the partnership books (I) . 

Misconduct. — It is not every violation of the partner- 
ship agreement that will entitle one partner to a receiver 

(/) Philips V. Atkinson (1787), 2 Br. by Belt, 272; Collins v. 
Young (1853), 1 Macq. 385. 

(^) Philips V. Atkinson, supra. 

(A) Rowlands v. Evans (1861), 30 B. 302. 

(») Roberts v. Eberhardt (1853), K. 161. 

(Je) Roberts v. Eberhardt, supra; Freeland v. Stansfeld (1852), 
2 Sm. & G. 479; Butahart v. Dresser (1853), 4 D. M. & G. 542; 
Taylor v. Neate (1888), 39 Ch. D. 538. 

(I) Collins V. Barker, (1893) 1 Ch. 578; Ex parte Stoveld (1823), 
1 Gl. & J. 303. 
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as against his co-partner (m), but any breach or action 
amounting to conduct such as to destroy the mutual con- 
fidence between the partners will induce the Court to 
appoint a receiver (w). So if a partner uses the partner- 
ship property for carrying on trade on his own 
account (o), or refrains from getting in debts due to the 
firm ill order to oblige debtors who were customers of 
another business carried on by such partner {'p), an 
appointment will be made. 

So, too, where after a dissolution it was agreed that a 
third party should collect the assets, and one of the 
partners, in spite of such agreement, proceeded to interfere 
in getting in the assets {q}. 

If the partnership was itself induced by fraud the Court 
will appoint a receiver (r) . 

If surviving partners continue to trade with the assets 
payable to the representatives of a deceased partner, the 
Court will appoint a receiver on the application of such 
representatives (s) . 

Exclusion. — If a partner is excluded from sharing in 
the management of the partnership business to the extent 
to which he is entitled under the partnership agree- 
ment either before a dissolution or in the process of 
winding-up the partnership, the Court will on his appli- 
cation appoint a receiver and manager {f). This will not, 
however, be so if such exclusion is according to the terms 
of the partnership agreement (u) . 

im) Baxter v. West (1858), 28 L. J. Ch. 169. 
(») Smith V. Jeyes (1841), 4 B. 503. 
(o) Barding v. Glover (1810), 18 Ves. 281. 
Qp) Estwick V. Conningsby (1682), 1 Veru. 118. 
(?) Davis T. Amur (1854), 3 Dr. 64. 
(r) Ex parte Broome (1811), 1 Eose, 69. 
(s) Madgwick v. Wimble (1843), 6 B. 495. 

(t) Wilson v. Greenwood (1818), 1 Swanst. p. 481; Const v. Harris 
(1824), T. & E. p. 525; Blakeney v. Bufaur (1851), 15 B. 40. 
(«) Blakeney v. Bufaur, supra. 



44 LAW EELATING TO RECEIVEES AND MANAGERS. 

Exclusion of a partner or his representatives on a dis- 
solution of the partnership from a proper share of the 
partnership assets may also he sufEcient grounds for the 
appointment of a receiver. Where one partner claimed 
that the whole of the assets belonged to him a receiver 
was appointed on the application of the other partner 
without any evidence or charge of mismanagement (x), 
and, similarly, where surviving partners denied the rig'hts 
of the representatives of a deceased partner in a lease 
granted to the surviving partners under a covenant in a 
lease which had belonged to the partnership (y) . 



IV. Companies. 

Default in payment. — The Court will appoint a receiver 
on the application of a debenture holder with a floating 
charge if interest is in arrear (z), or the principal is due 
and unpaid (a), whether there is jeopardy to the security 
or not. This will be so even if the writ is issued before 
the principal is due, provided it has become due when the 
application is actually made (&). 

If it, is stipulated in the debenture that payment shall 
be made at the registered office of the company, a deben- 
ture holder who has never presented himself at such office 
cannot get a receiver appointed on the ground that the 
money has become due (c) . 

Jeopardy. — If the security is in jeopardy, but not 
unless, a receiver may be appointed, though the principal 
is not due, no interest is in arrear, and there is no breach 



(») Sale V. Sale (1841), 4 B. 369. 

(y) Clegg v. Fishwick (1849), 1 Mac. & G. 294. 

(a) BissUl V. Bradford Tramways Co., Ltd. (1891), W. N. 51. 

(a) iJe CarsJialton Park Estate, Ltd., (1908) 2 Ch. 62. 

(J) Re Carshalton Park Estate, Ltd., supra. 

(c) Re Esoalera Silver Lead Mining Co. (1909), 25 T. L. E. 87. 
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of the provisions of the debenture or mortgage (d) . Suffi- 
cient jeopardy will exist where a creditor has obtaiaed 
judgment, and is enforcing or threatening execution (e), 
or where a winding-up petition has been presented and 
the company is insolvent (/), or where the company is 
wound up or ceases to be a going concern, as, for example, 
where it is selling its whole undertaking (g) . The fact 
that the assets of the company cannot be realised and 
that the company is unable to carry on its business is, 
however, not sufficient evidence of jeopardy (fe). 

Winding-up. — The fact that the company is being 
wound up is a good ground for the appointment of a 
receiver on behalf of the debenture holders {i), and if an 
incumbrancer is entitled on some other ground to the 
appointment of a receiver, the winding-up of the com- 
pany will not, in the absence of special circumstances, 
prejudice such right (/c). Where there has been a wind- 
ing-up by or under the supervision of the Court (Z), but 
not where the winding-up is a voluntary one (to), the 
Court will, in the absence of special circumstances, on the 

((f) Se London Pressed Binge Co., Ltd., (1905) 1 Ch. 576; Thorn 
V. Nine Reefs, Ltd. (1892), 67 L. T. 93; Wallace v. Evershed, (1899) 
1 Ch. p. 894. 

(e) WiUy V. Mid-Hants BaUway Co. (1868), 16 W. E. 409; 
Edwards v. Standard Rolling Stock Syndicate, (1893) 1 Ch. 674; 
Re London Pressed Hinge Co., Ltd., supra. 

(f) McMahon v. North Kent Ironworks Co., (1891) 2 Ch. 148; 
Re Victoria Steamboats, Ltd., (1897) 1 Ch. 158. 

(^) Hubback v. Helmes (1887), 56 L. T. 232. 

(A) Thorn v. Nine Reefs, Ltd., swpra. 

(i) Hubback v. Helmes, supra. 

(k) Re David Lloyd # Co. (1877), 6 Ch. D. 339; Strong v. Carlyle 
Press, (1893) 1 Ch. 268. 

(I) Perry v. Oriental Hotels Co. (1870), L. E. 5 Ch. 420; Willmott 
T. London Celluloid Co. (1885), W. N. 29; Re Henry Pound, Son and 
Hutchins (1889), 42 Ch. D. p. 423; Re Joshua Stubbs, Ltd., (1891) 
1 Ch. 475; British Linen Co. v. South American, Sfc. Co., (1894) 
1 Ch. 108. 

(ot) Boyle v. Bettws Llantwit Colliery Co. (1876), 2 Ch. D. 729. 
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ground of convenience, and on the ground of saving 
expense, appoint the liquidator to be receiver for the 
incumbrancers. 

The fact that there are commercial assets to be 
realised {n) has been held ground for not appointing the 
liquidator as receiver. The liquidator will also not be 
appointed where he has shown hostility to the incum- 
brancers (o) . 

If a company is wound up by the Court the Court may 
discharge a receiver appointed by the Court for an incum- 
brancer, and appoint the liquidator as receiver in his 
place, but will not so discharge a receiver appointed out 
of Court by an incumbrancer under a special power. For 
further as to discharge of receivers and appointment of 
liquidators in their place, see p. 184. 

Miscellaneous. — If a power to appoint a receiver is 
given by a series of debentures to one debenture holder, 
such debenture holder will be a trustee of such power for 
all the debenture holders, and if such power is not exer- 
cised bond fide and for their protection, the Court will 
interfere on the application of a debenture holder by itself 
appointing a receiver (p) . 

Where there is no proper governing body of a company 
in existence, the Court may appoint a receiver pending 
the constitution of such a body {g) . 

In an action brought by a debenture holder on behalf 
of himself and the other holders of the same issue, the 
Court may declare that the debenture holders are entitled 
to stand in the position of judgment creditors for the 
sum due under the debentures, and thereupon appoint a 
receiver of the property of the company not included in 



(«) British Linen Co. v. South American, ^o. Co., supra. 

(o) Giles V. Nuthall (1886), W. N. 51. 

(p) Re Mashelyne British Typewriter, Lid., (1898) 1 Ch. 133. 

(?) Trade Auxiliary Co. v. VioTcers (1873), 23 W. E!. 836. 
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the debentures as well as of that included in the deben- 
tures (r). 

Notice of appointment to Registrar of Companies. — 

The Companies (Consolidation) Act, 1908 (8 Edw. 7, 
c. 69), s. 94, provides as follows: — (1) If any person 
obtains an order for the appointment of a receiver or 
manager of the property of a company, or appoints such 
a receiver or manager under any powers contained in any 
instrument, he shall within seven days from the date of 
the order or of the appointment under the powers con- 
tained in the instrument give notice of the fact to the 
registrar of companies, and the registrar shall, on pay- 
ment of the prescribed fee, enter the fact in the register 
of mortgages and charges. 

(2) If any person makes default in complying with the 
requirements of this section he shall be liable to a fine 
not exceeding five pounds for every day during which 
the default continues. 

Under Companies Clauses Acts, 1845 and 1863. — 

Under the Companies Clauses Act, 1845, ss. 53 and 54, 
mortgagees of the undertaking of any company incor- 
porated by Act of Parliament after the passing of the 
said Act may obtain the appointment of a receiver on 
application to two justices if interest is in arrear thirty 
days, and there has been a demand in writing for payment, 
or if the principal money remains unpaid for six months 
after becoming payable, and a demand in writing for 
payment has been made. The Companies Clauses Act, 
1863, ss. 25 and 26, enables a holder of debenture stock 
of any such company to obtain the appointment of a 
receiver on application to two justices if iaterest is in 
arrear for thirty days . 

(>•) Sope V. Croydon and Norwood Tramways Co. (1887), 34 Ch. D. 
730. 
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A mortgagee or holder of debenture stock cannot obtain 
an appointment under the said Acts if his debt is less 
than the prescribed amount, and if it is less than such 
amount he must procure others to join with him so as to 
make the debts of the applicants up to the prescribed 
amounts. 

Under the Mortgage Debenture Acts, 1865 and 1870. 

— ^Under the provisions of the Mortgage Debenture Acts, 
1865 and 1870, the Court may appoint a receiver on the 
application of the holder of any mortgage debenture 
issued in accordance with the said Acts. The for'm of 
mortgage debenture which will entitle to such appointment 
is specified in the schedule to the Act of 1870. Sect. 42 
of the Act of 1865 provides that such appointment may 
be made if interest is in arrear for seven days and demand 
in writing for payment has been made, or if the principal 
money remains unpaid for three weeks after becoming 
payable and demand in writing for payment has been 
made. The Acts provide that the appointment shall not 
prejudice the right of the holder to sue for his principal 
and interest, and also provide for the removal of the re- 
ceiver and as to his powers and duties. 

V. Executors and Trustees. 

Generally. — The Court will not, at the instance of one 
of several parties interested in an estate, displace a com- 
petent trustee or take the possession from him unless he 
wilfully or ignorantly permits the property to be placed 
in a state of insecurity which due care or conduct would 
have prevented, and so will not appoint a receiver (s) . 

The fact, however, that the only party interested is 
willing to incur the expense forms a strong ground for 
the appointment of a receiver, and this combined with 

(s) BarUey v. Lord Reay (1843), 2 H. p. 308. 
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some other objection, which by itself would not justify 
such appointment, may induce the Court to appoint a 
receiver (t). 

The fact that an executor is preferring one creditor to 
another (ti), or intends to exercise his right of retaiiier(a;), 
is of itself no ground for the appointment of a receiver. 

The mere insolvency of an estate does not entitle a 
creditor to have the executor displaced by the appoint)- 
ment of a receiver (y) . 

The fact that the sole executor of a will is the solicitor 
who drew such will is sufficient ground for the appoint- 
ment of a receiver (z). 

The Court will not appoint on the application of a 
beneficiary, on the ground of misconduct, where he has 
unduly delayed his application, unless the party in whom 
the property is vested is a mere bare trustee (a) . 

An appointment by way of equitable execution may 
be made to enforce an order made against a trustee for 
payment of money into Court. See p. 28. 

If a beneficiary fraudulently obtains a transfer to him- 
self of part of the trust funds, a receiver may be appointed 
of his interest in the remainder of the trust funds for the 
purpose of making good the loss out of such interest (&). 

The fact that the application for a receiver is made by 
an infant, and that the executors against whom the appli- 
cation is sought are the testamentary guardians of such 
infant, is no ground for refu'sing the appointment of a 
receiver (c). 

(t) Bainbridge v. Blair (1835), 4 L. J. Ch. N. S. 207. 

(«) Harris v. Harris (1887), 3S W. K. 710. 

{x) Re Wells (1890), 45 Ch. D. 569; Baird v. Walker (1890), 35 
Sol. J. 56; Re Stevens, (1898) 1 Ch. p. 173. 

(y) Baird v. Walker, supra. 

(«) Hamilton v. Girdleston (1876), W. N. 202. 

(o) Skinners' Co. v. Irish Society (1836), 1 M. & C. 162; Kirwan 
V. Kirwan (1836), Donn. 71. 

(6) Woodyatt v. Gresley (1836), 8 Sim. 180. 

(o) Gardner v. Blane (1842), 1 H. 381. 
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Misconduct. — Where one of several executors or trustees 
is guilty of misconduct, the Court will not generally 
appoint a receiver on the interlocutory application of the 
beneficiaries without the consent of all the other 
trustees (d), though it appears that the Court might dis- 
pense with the consent of a trustee living abroad, or one 
who practically had ceased to act (e) . 

But wherever all the executors or trustees, or a sole 
executor or trustee, is guilty of such conduct as to endanger 
the property, a receiver will be appointed by the Court(/) . 

If part of a trust fund has been lost, that is prima facie 
evidence of a breach of duty by the trustee, sufficient to 
authorise the interference of the Court by the appoint- 
ment of a receiver for the purpose of preserving the re- 
mainder of the fund on the interlocutory application of 
a beneficiary (g) . 

The fact that a sole executor or trustee is under some 
personal disability (h), or is of such a character as is Likely 
to lead to the jeopardy of the trust fund, is sufficient 
ground for the appointment of a receiver, as, for example, 
if he is of violent conduct and drunken habits (*) . 

Refusal or failure to act. — A receiver may be appointed 
on the interlocutory application of all the beneficiaries 
where any of a set of trustees refuses to act (k) ; but 
this will only be done witli the consent of the remaining 
trustees or trustee, as the disclaimer of one does not affect 
the estate of the others, and it is not the practice of the 

(d) Middleton v. Dodswell (1806), 13 Ves. 268; Srowell v. Meed 
(1842), 1 Hare, 434. 

(«) Tidd V. Lister (1820), 5 Mad. 429. 

(/) Anon. (1806), 12 Ves. 4; Richards v. Perkins (1838), 3 Y. & C. 
Ex. Gas. 299; Re Brooker (1857), 3 Sm. & G. 477; Rawson v. Rawson 
(1865), 11 L. T. 595; Harris v. Harris (1887), 35 W. R. 710. 

(jf) Hvans V. Coventry (1854), 5 D. M. & G-. 911. 

(A) Re BrooTcer (1857), 3 Sm. & G. p. 477. 

(0 Everett v. Prytergch (1841), 12 Sim. p. 368. 

(i) 'Brodie v. Barry (1811), 3 Mer. 695. 
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Court to appoint a receiver solely because one of several 
trustees has disclaimed or is inactive (I) . Where one 
trustee was abroad, and a second had interfered but Little 
with the trust, the Court, with the consent of a third 
trustee upon whom the trust had almost extalusivelj 
fallen, appointed a receiver on the application of the 
beneficiaries (m) . 

If a sole executor or trustee refuses to act (n), or fails 
to get the trust fund into his possession (o), the Court 
may interfere by the appointment of a receiver. 

But the Court will not interfere on behalf of a legatee 
before probate or administration in the absence of the 
person entitled to take out probate or letters of adminis- 
tration, and where there is no danger to the assets (p). 

As to the appointment of receivers before probate or 
administration where Ktigation is pending in the Probate 
Division, see p. 54: et seq. 

Poverty and Bankruptcy. — The fact that executors or 
trustees are, or that a sole executor or trustee is, in mean 
circumstances is not in itself ground for the appointment 
of a receiver (q), especially if the testator or settlor 
appointed them without regard to their circumstances (/•). 
If, however, poverty in fact leads to the jeopardy of the 
property, as, for example, if the sheriff seizes part of the 

(I) Browell t. Reed (1842), 1 Hare, 434. See, however, Taite v. 
Jenkins (1842), 1 Y. & C. Ch. Cas. 492, where a receiver was appointed 
on behalf of infants without consent, but leave was given to the acting 
trustee to propose himself as receiver. 

(ni) Tidd v. Uster (1820), 5 Mad. 429. 

(«) Palmer v. Wright (1846), 10 B. p. 237. 

(o) Kirwan v. Kirwan (1836), Donn. 71. 

(ji) Me Benderson (1885)^ 2 T. Li. B. 322. 

(?) Knight v. Duplessis (1749), 1 Ves. sen. 324; Anon. (1806), 
12 Ves. 4; Manners v. Furze (1847), 11 B. p. 31. 

(r) Hathornthwaite v. Eussel (1740), 2 Atk. 126; Howard v. 
Papera (1815), 1 Mad. 142. 

E 2 
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property to satisfy a debt of the executor, the Court will 
interfere by the appointment of a receiver (s) . 

The fact that a sole executor has since his testator's 
death had execution issued against him, and a return of 
nulla bona made, may be the ground for the apipointment 
of a receiver (t) . 

The bankruptcy of an executor or trustee does not render 
the appointment of a receiver necessary if there are others 
willing to act (m) . 

The bankruptcy of a sole executor or trustee is a ground 
for the appointment of a receiver, unless the bankruptcy 
took place before the execution of the document appoint- 
ing him, and he was appointed with a knowledge of the 
fact (x) . 

Where a sole executor becomes bankrupt between the 
date of execution of the wiU appointing him and the death 
of the testator, the Court will not infer from the mere fact 
that the will was not altered that the testator had a de- 
liberate intention to entrust the management of his estate 
to an insolvent executor, and consequently wiU appoint a 
receiver (y) . 

The Court may refuse to appoint a receiver on the 
ground of the bankruptcy of an executor or trustee if the 
application is interlocutory, and several of the persons 
interested in the property refuse to join in the applica- 
tion (2) . 

Absence out of Jurisdiction. — It is not the practice of 
the Court to appoint a receiver on the ground that one of 

(s) Mawson v. Sawson (1865), 11 L. T. 595. 

(<) Oawthorpe v. Gawthorpe (1878), W. N. 91. 

(«) Bowen v. Phillips, (1897) 1 Ch. 174. 

(k) Gladdon v. Stoneman (1808), 1 Mad. 143, n. ; Stainton v. 
Garron Co. (1853), 18 B. 146; Be Johmon (1866), L. R. 1 Ch. 325; 
Se Hopkins (1882), 19 Ch. D. 61. 

(y) Langley v. Hcmh (1820), 5 Mad. 46. 

(a) Smith v. Smith (1836), 2 Y. & C. Ex. Cas. 353. 
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several executors or trustees is out of the jurisdiction (a), 
though such appointment may be made with the consent 
of the other trustees (6). 

But the Court will generally appoint if a sole executor 
or trustee remains out of the jurisdiction (c), and it has 
appointed where the husband of a married woman execu- 
trix was out of the jurisdiction, and the beneficiaries 
would on this account have been unable to get redress if 
the assets had been misappropriated by the executrix (d) . 

In cases of Disagreement. — The Court will interfere 
by the appointment of a receiver in the event of a dispute 
between trustees or executors leading to a deadlock, or to 
some trustees acting to the exclusion of others (e), and 
in such a case the trustees may be made to pay the costs 
of the appointment (/). 

An executor may before probate obtain in the Probate 
DiN-ision leave to issue a writ against his co-executor, 
claiming the appointment of a receiver where such co- 
executor has intermeddled with the estate, and made pre- 
parations for sale of assets without the consent of such 
executor (g), or where the assets are in the possession of 
the co-executor, and he refuses to account for them (h) . 

Disputes between English and Foreign Representa- 
tives. — Where the foreign administrator of a British sub- 
ject domiciled abroad has brought property, recognised 
to be assets of the deceased, into England, and a dispu,tQ 

(a) Browell v. Meed (1842), 1 H. p. 435. 
(6) Tidd T. lAster (1820), 5 Mad. 429. 

(c) TSoad V. Backhouse (1843), 2 Y. & C. Ch. Cas. 529; Diokim 
V. Sarris (1866), W. N. 93. 

(d) Taylor v. Allen (1741), 2 Atk. 213. 

(e) WUson v. Wilson (1838), 2 Keen, 249; Bagot v. Bagot (1840), 
10 L. J. Ch. 116; Swale v. Swale (1856), 22 B. 584. 

(/) Wilson V. Wilson, supra. 

ig) In bonis Moore (1888), 13 P. D. 36. 

(A) Pemberton v. MoGill (1855), 3 W. B. 557. 
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axifies between such foreign administrator, and the person 
who is next of kin and administrator in England, as to 
which is entitled to such assets, the Court will appoint 
a receiver pending litigation to settle such dispute {i) . 

Death. — The death of a sole administrator may be a 
ground for the appointment of a receiver (fc) . If a sole 
executor dies pending a creditor's administration action 
a receiver may be appointed until an administrator is ap- 
pointed, though the plaintiff may in such case be asked to 
give an undertaking to use ,all possible speed in obtaining 
the appointment of himself, or some other person, as such 
administrator, and to accept short notice of motion to 
discharge the receiver (Z) . 



VI. Pending Probate Litigation. 

Prior to the Judicature Act, 1873 : Prior to grant of 
Probate or Administration. — Where no probate or 
administration had been granted it was of course for 
a Court of Equity to appoint a receiver pending a 
bond fide litigation in the Ecclesiastical Courts to deter- 
mine the right to probate or administration, unless a 
special case could be made for not doing so (m) ; and the 
same was the case where an appeal was pending from a 
decision of the Ecclesiastical Court declaring a will 
void (n) . 

The fact that the litigation was as to which of two wills 
ought to be proved, and that the same person was named 
executor in both wills, was not a ground for refusing to 

(i) Harvey v. FUzpatrioJc (1854), K. 421. 

Qc) Steer v. Steer (1864), 11 L. T. 502. 

(Z) Re Parker (1879), 12 Ch. D. 293. 

(m) King v. King (1801), 6 Ves. 172; AtUnson v. Henshaw (1812), 
2 V. & B. 85; WatUm v. Brent (1835), 1 M. & Cr. p. 102; Rendall 
V. Rendall (1841), 1 H. 152. 

(«) Wood V. Bitchings (1840), 2 B. 289. 
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appoint a receiver (o) ; but where the executor under one 
will claimed under an assignment independently of either 
will, a receiver was refused (p). 

If the litigation had reached such a stage that adminis- 
tration could be obtained immediately, a receiver would 
not be appointed by a Court of Equity (g). 

The fact that an administrator pendente lite might have 
been appointed by the Ecclesiastical Court would not pre- 
vent the Court of Equity appointing a receiver (r) . 

After grant of Probate or Administration. — Where 
probate or administration had been actually granted, a 
receiver would not be appointed pending litigation to 
recall probate, even where the probate had been ordered 
into Court, unless a special case was made for doing so (s). 

If the executor had himseK agreed that the validity of 
the document appointing him should be tested in such suit, 
that was a sufEcient admission by him that he was not 
complete executor to justify the Court in appointing a 
receiver to displace him (t) . The Court would also appoint 
if the evidence showed a strong presumption against the 
validity of the will (u), or misconduct on the part of the 
executor or administrator (x). 

It would also appoint on the appKcation of the executor 
where the person who had instituted the action to recall 

(o) Kendall v. Bendall, supra. 

O) Jones v. Goodrich (1839), 10 Sim. 327. 

(?) Jones V. Frost (1818), 3 Mad. 1. 

(r) Atkinson v. Henshaw, supra; Bell v. Oliver (1813), 2 V. & B. 
96; Watlcins v. Brent, supra. 

(«) Rendall v. Eendall (1841), 1 H. 152; Newton v. Sicketts 
(1847), 10 B. 52S; Connor v. Connor (1847), 15 Sim. 598; Whitworth 
V. Whyddon (1850), 2 Mao. & G. 52. 

(Jt) Watkins v. Brent (1835), 1 M. & Cr. 97. 

(«) Douglas v. Rutherford (1822), 1 Sim. & St. Ill, u.; Dew v. 
Clarice (1822), 1 Sim. & St. 108; Watkins v. Brent (1835), 1 M. & Cr. 
p. 103. 

(a) Andrews v. Powys (1723), 2 Bro. P. C. 504; Knight v. 
Duplessis (1749), 1 Ves. sen. 324. 
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probate was himself obstructing the executor in the col- 
lection of the assets {y) . 

Under the Court of Probate Act, 1857 (20 & 21 Vict. 

0. 77). — By the above Act certain limited powers of 
appointing receivers pending proceedings in the Court of 
Probate were conferred upon the Court of Probate itself, 
the provisions of the said Act being as follows: — 

Sect. 70. Pending any suit touching the validity of a 
will of any deceased person, or for obtaining, recalling 
or revoking any probate or any grant of administration, 
the Court of Probate may apploint an administrator of 
the personal estate of such deceased person ; and the ad- 
ministrator so appointed shall have all the rights and 
powers of a general administrator, other than the right of 
distributing the residue of such personal estate; and^every 
such administrator shall be subject to the immediate con- 
trol of the Court, and act under its direction. 

Sect. 71. It shall be lawful for the Court of Probate 
to appoint any administrator appointed as aforesaid or 
any other person to be receiver of the real estate of any 
deceased person pending any suit in the Court touching 
the validity of any will of such deceased person by which 
his real estate may be affected, and such receiver shall have 
such power to receive all rents and profits of such real 
estate, and such powers of letting and managing such real 
estate, as the Court may direct. 

And by the Court of Probate Act, 1858 (21 & 22 Vict, 
c. 95), the power was further extended as follows: — 

Sect. 22. All the provisions contained in the Court of 
Probate Act respecting grants of administration pending 
suit shall be deemed to apply to the case of appeals to the 
House of Lords under the said Act. 

It has been held that the powers of appointing receivers 
given by the said Acts must be strictly confined to cases 

(y) Marr v. Littlewood (1837), 2 M. & Or. 454. 
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where a suit is pending as to the actual validity of a wiU, 
and not as to such matters as whether the executors have 
been effectively appointed (2). 

The jurisdiction of the Courts of Equity to appoint, 
pending Litigation in the Probate Division, or until pro- 
bate or administration, was not put an end to by the said 
Acts; but a stronger case had to be made out after the 
passing of the said Acts to induce the Courts of Equity 
to interfere (a), and they would not interfere where an 
administrator pendente lite had actually been appointed 
under the said Acts by the Probate Court (&). 

The Court of Chancery would, where probate was de- 
layed by a caveat entered in the Probate Court, and where 
no administrator pendente lite had been appointed on the 
application of the person named executor, appoint a re- 
ceiver of the personal estate, and would also appoint a 
receiver of the real estate if the heir or devisee wer© not 
in possession (c). 

After the Judicature Act, 1873. — Since the Judicature 
Act, 1873, it is more proper where there is litigation 
pending in the Probate Division to make the application 
for a receiver, or the continuance of a receiver, in that 
Di\asion (d). 

Such an appointment may be made prior to probate 
where there is a dispute as to the will, and the assets are 
in danger, even though the heir-at-law is not before the 
Court (e). 

Where the representation to an intestate, who died 
before the Land Transfer Act, 1897, is in abeyance owing 



(z) Grant v. Grant (1869), L. E. 1 P. & D. 654. 
(a) Eitchin v. Birlcs (1870), L. R. 10 Bq. 471. 
(J) Veret v. Buprey (1868), L. R. 6 Eq. 329. 

(c) Parkin v. Seddons (1873), L. E. 16 Eq. 34. 

(d) Re Green (1895), W. N. 69; Re ParTcer (1885), 54 L. J. Ch. 
694. 

(e) In bonis Messiter-Terry (1908), 24 T. L. R. 465. 
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to a dispute as to a will pending in the Probate Court, 
and such Court has refused administration to a creditor 
owing to the complete administration of the personal 
estate of the intestate, such creditor may in an adminis- 
tration action in the Chancery Division obtain the 
appointment of a receiver of the rents and profits of the 
real estate of the deceased (/) . 

VII. Lunacy. 

The Lunacy Kules, 1892, provide as follows: — 

83 . A receiver may be appointed in any case, in which 
such appointment shall be deemed expedient. Where a 
receiver is appointed, the person appointed shall, unless 
otherwise ordered, first give security to be allowed by the 
Master duly to account for what he shall receive as such 
receiver, and to pay the same as the Masters direct, and 
the person so appointed shall, unless otherwise ordered, 
be allowed by the Masters a proper salary or allowance. 

84. The provisions of these Rules respecting the com- 
mittee of the estate, his accounts, payments, allowances, 
and matters of the like nature, shall extend, so far as 
applicable with the necessary modifications, to the case 
of a receiver. 

The cases in which such appointments have in the past 
been deemed expedient are summed up in Wood Eenton 
on Lunacy (1896), p. 360, which states that appointments 
will be made: " (1) Where no person suitable for the 
committeeship can be found (g) who will give the security 
required (h) or accept the office without remuneration(»). 
(2) Where some objection exists to the appointment of a 
committee in other respects desirable, as, for instance, 

(/) He Dawson (1906), W. N. 20. 
(^r) Ux parte Warren (1805), 10 Ves. 621. 
(A) Bx parte Billinghwrst (1750), Ambl. 104. 

(0 Ex parte BadoUffe (1820), 1 J. & W. 639; Re Squire (1828), 
Shelf. Lun. 187; Me Smith (1828), Shelf. Lun. 187. 
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where the proposed committee resides at a distance from 
the estate (k), or, although not resident at a distance, is 
infirm (I) . (3) Where the management of the estate is 
attended with considerable trouble." 

Where a petition is pending as to the sanity of a person, 
and creditors are threatening execution on such property, 
or such property is otherwise in jeopardy, the Court will 
appoint a receiver of such property until further order (m). 



VIII. Disputed Title to Real Estate. 

The law looks upon the person in possession of real 
estate as entitled to keep it till some one else shows a 
better title, and the Court is therefore somewhat reluctant 
on an application before trial to dispossess by the appoint- 
ment of a receiver a person in possession of real estate. 
Prior to the Judicature Act, 1873, the Court would not 
so interfere unless the person in possession was affected 
by some equity (m). 

It was essential, therefore, that the plaintiff should 
show a reasonable probability of his succeeding at the 
trial, and that the possession of the defendant was a source 
of danger to the property (o), or that such possession was 
obtained by fraud (p) . 



(S) Se Seaman (1808), Shelf. Lun. 187. 

(Z) He Birch (1808), ib.; Be Laugham (1837), 1 Jur. 281. 

(m) Re Fountain (1888), 37 Ch. D. 609; Be A. G. (1909), 
25 T. L. B. 673. 

(«) Carrow v. Ferrior (1868), L. R. 3 Ch. p. 729; Lancashire v. 
Lancashire (1845), 9 B. 120; Scott v. Scott (1849), 13 Ir. Eq. Rep. 
212. 

(o) Vann t. Barnett (1791), 2 Bro. C. C. 158; Mordaunt t. 
Eooper (1755), Ambl. 311; Scott v. Soott, supra; Bainbrigge v. 
Baddeley (1851), 3 Mao. & C 413; Talbot v. Mope Scott (1858), 
4 K. & J. 96, 139 ; Carrow v. Ferrior, supra. 

(p) Euguenin v. Baseley (1806), 13 Ves. 105; Lloyd v. Passigham 
(1809), 16 Ves. 59; Lancashire v. Lancashire, supra; Talbot v. Hope 
Scott, supra. 
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Mere permissive waste was not sufficient to justify the 
interference of the Court, but destructive or malicious 
waste was sufficient (q) . 

Where there was strong evidence that a devisee took 
property subject to a secret trust, the Court appointed a 
receiver on his disputing the trust (r) . 

Mere vacant possession of the property would not induce 
the Court to interfere in cases of disputed title (s) . 

Since the passing of the Judicature Act, 1873, how- 
ever, the Court will appoint a receiver in cases of disputed 
title, even where the title is legal and the defendant is in 
possession, whenever it seems to the Court to be just and 
convenient so to do (t). 

In exercising its discretion the Court will consider aU 
the circumstances. The essential matter is what view the 
Court takes as to the probability of the plaintiff's success. 
Where, then, the Court believes on the evidence before it, 
on the application for a receiver, that the plaintiff will 
probably succeed, it will appoint a receiver (m); but it will 
not do so, unless other circumstances make it expedient, 
if it is doubtful as to the plaintiff's success (a;). The 
position of the tenant is also an element to be considered, 
and if the defendant is impecunious so that it is Kkely 
that the rents will not be recoverable from him in case of 
the plaintiff succeeding, this fact will influence the Court 
in favour of appointing a receiver (y), though this fact 
alone may ndt 'be sufficient to induce the Court to do so {z) . 

The Court will also consider the question of the length 

(?) Talbot V. Hope Scott, supra; Wright v. Wilkins (1859), 7 
W. K. 337. 

(?•) Podmore v. Gunning (1832), 5 Sim. 485. 

(s) Carrow v. Ferrior, supra. 

(t) Berry v. Keen (1882), 51 L. J. Ch. 912; Foxwell v. Van 
Grutten, (1897) 1 Ch. 64; John v. John, (1898) 2 Ch. 573. 

(«<) John V. John, supra. 

(x) Foxwell V. Van Grutten, supra. 

(y) John V. John, supra. 

(z) John V. John, (1898) 2 Ch. p. 580. 
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of time during which the possession of the defendant has 
been acquiesced in, and will not interfere after a long 
period (a) . 

IX. Vendor and Purchaser. 

In an action by a vendor for specific performance of a 
contract for sale where the purchase-money is unpaid and 
the purchaser has gone into possession, a receiver wiU be 
appointed on the application of the vendor pending a re- 
ference as to title where the property requires expendi- 
ture and attention (b). 

A receiver will also be appointed on the vendor's appli- 
cation where there is evidence that the purchaser in 
possession is insolvent and has tried to dispose of the 
property (c), or is using the property in a manner which 
is inconsistent with its ordinary usage or contrary to the 
usual course of husbandry (d), or is putting the property 
in jeopardy (e). 

The fact that the property is partly in the possession 
of the vendor and partly in that of the purchaser, will 
not prevent the Court so appointing (/). 

If a vendor is successful in his suit, but the purchaser, 
who is in possession of the property, appeals, the vendor 
will be entitled to a receiver pending the appeal, if the 
property is such as requires to be kept as a going concern, 
for example, a farm or business (g) . 

An unpaid vendor being in the position of an equitable 
incumbrancer is, apart from any action for specific per- 
formance, entitled to the appointment of a receiver if the 

(«) Grai/ V. Chaplin (1826), 2 Euss. 126; John v. John, (1898) 
2 Ch. p. 578. 

(S) Boehm v. Wood (1820), 2 J. & W. 236. 

(c) Sail v. JenJcinson (1813), 2 V. & B. 125. 

(ef) Osborne v. Harvey (1841), 1 Y. & C. CB. Cas. 116. 

(e) Taylor v. Eelcersley (1876), 2 Ch. D. 302. 

(/) Hall V. JenMnson, supra. 

\g) Hyde v. Warden (1876), L. E. 1 Ex. D. 309. 
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purchaser is in possession, and there is danger to the 
property (h) . 

If a purchaser has been discharged by the Court from 
his bargain owing to the inability of the vendor to make 
a title, the purchaser may obtain the appointment of a 
receiver of the rents of the property for fie purpose of 
satisfying his costs and expenses thereout, if there is no 
money in Court out of which they can be paid (i) . 

A railway company, which has entered into a contract 
to buy land, will in an action for specific performance 
by the vendor be treated like any other purchaser in regard 
to the appointment of a receiver (Ji), except that in such 
a case a receiver will not be appointed on an interlocutory 
application, even if the company admits liability (T) . 

If an action is brought by a vendor against a purchaser 
to have the transaction between them set aside on the 
ground of fraud or misrepresentation, and the purchaser 
is in possession, the Court will not, as a general rule, on 
an application by the vendor appoint a receiver of the 
property until the transaction has been set aside by the 
Court, unless it is. distin(Jtly showti that the property 
is likely to perish from the neglect or misconduct of the 
defendant (w) . 

A receiver will, however, be appointed in such a case 
before the transaction is set aside if it is n,ecessary for 
the preservation of the property, for example, if there is 
a danger of leasehold property being forfeited owing to 
non-payment of rent (n), or if the facts are such that it 

(A) Soyle v. Settles Llantwit Colliery Co. (1876), 2 Ch. D. 726. 

(j) Eill V. Kirwan (1824), 1 Hog. 175. 

(Jc) Cosens v. Bognor Railway Co. (1866), L. R. 1 Ch. 594; Bishop 
of Winchester v. Mid-Hants Railway Co. (1867), L. R. 5 Eq. 17; 
Munns v. Isle of Wight Railway Co. (1870), L. R. 5 Ch. 414. 

(J) Pell V. Northampton and Banbury Junction Railway Co. (1866), 
L. R. 2 Ch. 100; Latimer v. Aylesbury and Buckingham Railway 
Co. (1878), 9 Ch. D. 385. 

(m) George v. Evans (1840), 4 Y. & C. Ex. Cas. 211. 

(») Cook V. Andrews, (1897) 1 Ch. 266. 
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is hardly possible to suppose that the transaction can be 
allowed to stand (o). 

If the action to set aside is brought by the purchaser 
who has gone into possession, the Court may, on an inter- 
locutory application by him, appoint a receiver and 
manager if the property is such that it requires to be 
preserved as a going concern, as in the case of a colliery, 
and may defer the question of who shall pay the expenses 
of the receivership (p) . 

X. Tenants in Common. 

The Court may, on the application of one tenant in 
common, appoint a receiver of his share of the property, 
if the other tenant in common is in possession of the whole, 
and that whether there is exclusion or not (q) . 

If a tenant in common of property is excluded by the 
other tenant in common from his share of the rents of 
the property, he is entitled to a receiver of the whole 
property (r). 

The fact that one tenant in common has sent notices to 
the tenants to pay their rents to him, and has advertised 
the whole of the property for sale, does not of itself amount 
to exclusion of the other tenant in common (s) . 

Prior to the passing of the Judicature Act, 1873, a 
receiver would not be appointed of the whole property on 
the application of one tenant in common, unless it was 
proved that one tenant in common was excluded from his 

(o) Stilwell T. WilUns (1821), Jao. 280; 6 Mad. 49. 

{p) Gibbs V. David (1875), L. E. 20 Bq. 373. 

{g) Bargrave v. Sargrave (1846), 9 B. 549; Sandford v. Ballard 
(1861), 30 B. 109. 

(>•) Street v. Anderton (1793), 4 Bro. Ch. Oas. 414; Tyson v. 
Vairolough (1824), 2 Sim. & St. 142; Brenan v. Preston (1852), 
2 D. M. & G. 813; Searle v. Smales (1854), 3 W. R. 437; Sandford 
V. Ballard (1864), 33 B. 401; Kelly v. Hutton (1869), 17 W. R. 425. 

(s) Tyson v. Fairclough, supra. 
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share of the rents (t) . But since the Judicature Act, 1873, 
the Court may iu a partition action, thoug'h there be no 
exclusion, where the property is in the occupation of one 
tenant in common, appoint a receiver of the whole pro- 
perty pending the trial (m). 

It will also so appoint on the application of a tenant in 
common if from the nature of the property and the cir- 
cumstances of the case the property is in jeopiardy. 

It has so appointed of a ship where, owing to disputes 
between co-owners, it has been allowed to fall into dis- 
repair, and become unprofitable (x). 

The law regards co-ownership in certain classes of pro- 
perty, as, for example, a colliery (y), as a species of 
partnership, and grants receivers of such property on the 
application of a co-owner on the same principles on which 
it grants a receiver of partnership property on the appU- 
cation of a partner, for which see under "Partnership." 



XI. Settled Land. 

If leasehold property is vested in trustees in trust for 
a person for life, with remainders over, and there is danger 
of a forfeiture by reason of breach of the covenants to 
repair, and no fund applicable in such repairs, the Court 
will appoint a receiver of the rents on the appKcation of 
the trustees for the purpose of securing the perfortnance 
of the covenants to repair out of the rents if the tenant 
for life refuses to make provision for the repairs out of 

(<) MUbank v. Revett (1817), 2 Mer. 405; Tyson v. Fairclough, 
supra; Spratt v. Ahearne (1834), 1 Jones, 50. In Samsden v. 
Fairthrop (1863), 1 N. R. 389, a. case not amounting to exclusion, 
some of the parties were infants, and all parties sui juris consented 
to the appointment. 

(«) Porter v. Lopes (1877), 7 Ch. D. 358. 

{x) The Ampthill (1880), 5 P. D. 224. 

iy) Jefferys v. Smith (1820), IJ. & W. 298; Lees v. Jones (1857), 
3 Jur. N. S. p. 956; Roberts v. Eberhardt (1853), Kay, 148. 
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the rents (z) ; but it appears that it would not do so in 
such a case on the application of a remainderman (a) . 

If the tenant for life of an estate, which is subject to 
a prior term of years for raising portions, refuses to pro- 
duce the title deeds of the property on the occasion of a 
sale made for raising the portions, the Court may appoint 
a receiver of the rents and profits of the estate for the 
purpose thereout of securing to the portioners the sums 
to be realised on the sale (6). 

XII. Landlord and Tenant. 

Though the Court would not, prior to the Judicature 
Act, 1873, appoint a receiver on the application of a land- 
lord in an action to recover possession of the demised 
premises brought by him against his tenant (c), it will 
do so since the Act wherever it is just and convenient to 
do so (d). So for the purpose of preserving the licences 
of a public-house, which are in danger from the fact that 
the tenant has closed the house, or for some other reason, 
the Com-t on the application of the landlord may appoint 
a receiver of such licences pending the hearing of the 
action for possession (e), even though the landlord has 
not given the necessary notices under sect. 14 of the Con- 
veyancing Act, 1881 (/). Where the lease is of the pre- 
mises, and not of the business carried on there, the land- 
lord has not sufficient interest in such business to entitle 
him to the appointment of a manager (g) . 



(z) Se Fowler (1881), 16 Ch. D. 723. 

(ffl) Se Courtier (1886), 34 Ch. D. p. 140. 

(5) Brigstoeke v. Mansel (1818), 3 Mad. 47. 

(c) Habershon v. 9ill (1875), W. N. 231. 

Id) Gwatkin v. Bird (1882), 52 L. J. Q. B. 263; Charrington # 
Co., Ltd. V. Camp, (1902) 1 Ch. 386. 

(e) Charrington <f Co., Ltd. v. Camp, supra; Leney # Sons, Ltd. 
V. Callingham, (1908) 1 K. B. 79. 

(/) Charrington f Co., Ltd. v. Camp, supra. 

{g) Leney % Sons, Ltd. v. Callingham, supra, overruling on this 

R. r 
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XIII. Intekpleadek. 

When goods have been seized in execution by the sheriff, 
and interpleader proceedings are taken by a third party, 
the Court may, if it thinks fit, instead of ordering a sale of 
the goods under Ord. LVII. r. 12, appoint a receiver, or, 
if the goods form the foundation of a business, a receiver 
and manager {h) . 

point Charrington ^ Co., Ltd. v. Camp, supra, Whitbread ^ Co. v. 
Grain (1907), 23 T. L. E. 462, and (unless the facts were different) 
Ind, Coope ^ Co. v. Mee (1895), W. N. 8. 
(A) Howell V. Dawson (1884), 13 Q. B. D. 67. 
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CHAPTEE V. 

MANAGERS. 

Definition. — The distinction between a receiver and a 
manager is thus stated by Jessel, M.R.: "'A receiver' 
is a term which was well-known ia the Court of Chancery, 
as meaning a person who receives debts or other income, 
paying ascertained outgoings, but who does not, if I may 
say so, manage the property in the sense of buying or 
eelling, or anything of that kind. We were most familiar 
■with it in the case of a partnership. If a receiver was 
appointed of partnership assets, the trade stopped imme- 
diately. He collected all the debts, sold the stock-in- 
trade, and other assets, and then under the order of the 
Court the debts of the concern were liquidated and the 
balance divided. If it was desired to continue the trade 
at aU, it was necessary to appoint a manager, or a receiver 
and manager, as it was generally called. He could buy 
and sell, and carry on the trade. ... So that there was 
a well -drawn distinction between the two. The receiver 
merely took the income, and paid necessary outgoings, 
and the manager carried on the trade or business in the 
■way I have mentioned" (a). 

When necessary. — As appears from the above remarks 
-of Jessel, M. E,., where it is desired to secure the carry- 
ing on of a trade or business it is necessary to obtain the 
appointment not of a mere receiver, but of a receiver and 
manager. 

(o) He Manchester and MUford Railway Co. (1880), 14 Ch. D. 
p. 653. See also Moss Steamship Co., Ltd. v. Whinney, (1912) 
A. C. 254. 

F 2 
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In what cases appointed. — The jurisdiction of the 
Court to appoint a manager is far more modern than the 
jurisdiction to appoint a receiver only (6). 

The Court will not appoint a manager for the purpose 
of making a profit (c) . It will only appoint a manager 
with a view to a sale as a going concern (d) . 

So the Court will not, on behalf of an incumbrancer, 
appoint a manager of the undertaking of a tramway 
company (e), or of a waterworks company (/), which from 
their public nature cannot be sold. For the same reason, 
prior to the passing of the Railway Companies Act, 1867 
(30 & 31 Vict. c. 127), the Court would not appoint a, 
manager of the undertaking of a railway company {g) . 

The sale in view need not be immediate or absolutely 
certain to take place. 

So the Court may appoint a manager of the business 
carried on by a company on the application of debenture 
holders whose charge has not yet crystallised by the debt 
having become due, where their security is in jeopardy (^). 

In the case of partnerships where a dissolution has 
taken place, or is imminent, the Court will appoint a 
manager of the partnership business in order to preserve 



(6) He Neiodigate Colliery, Ltd., (1912) 1 Ch. p. 472. 
to) Re Leas Hotel Co., (1902) 1 Ch. p. 333. 

(d) Waters v. Taylor (1808), 15 Ves. 10; Gardner v. London,. 
Chatham and Dover Railway Co. (1867), L. E. 2 Ch. 212; Whitley 
V. Chains, (1892) 1 Ch. p. 69; Re Victoria Steamboats, Ltd., (1897). 
1 Ch. 158; Re Leas Hotel Co., supra; Boehm v. Goodall, (1911) 1 Ch. 
p. 158; Re Newdigate Colliery, Ltd., (1912) 1 Ch. p. 472. 

(e) Marshall v. South Staffordshire Tramways Co., (1895) 2 Ch. 
36, disapproving Hope v. Croydon, ^o. Tramways Co. (1887), 34 
Ch. D. 730, and Bartlett v. West Metropolitan Tramways Co., (1893). 
3 Ch. 437; (1894) 2 Ch. 286; Pegge v. Neath, #c. Tramways Co., 
(1895) 2 Ch. 508. 

(/) Blaker v. Herts and Essex Waterworks Co. (1889), 41 Ch. D. 
399. 

(^) Gardner v. London, Chatham and Lover Railway Co. (1867),. 
L. E. 2 Ch. 201. 

(A) Re Victoria Steamboats, Ltd., (1897) 1 Ch. 158. 
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it with a view to a sale as a going concern (i), and a 
manager may be appointed even where a dissolution is 
not claimed, if it is necessary to preserve the partnership 
business, and the proceedings have an ultimate dissolu- 
tion as their object (fc). 

If trustees of a business, who hold it upon trust for sale 
with power of postponement, are not qualified to manage 
such business, and cannot agree on the appointment of a 
manager, the Court will appoint a manager on the appli- 
cation of one of them (Z) . 

A manager may be appointed of the business of an 
intestate pending the grant of letters of administration 
and the sale of the business (m) . 

It appears that though there may be no sale in view, 
the Court will appoint a manager of a business if such 
appointment is the only means of preserving the same 
as a going concern pending the settlement of some disputed 
point by the Court. 

So the Court will appoint a manager of a business 
pending a dispute between a vendor and purchaser 
thereof (w) . 

The appointment of a manager is generally made for a 
limited period only(o). 

Of what Property appointed. — The Court will not 
appoint a manager except of a trade or business. It may 

(i) Jeferys v. Smith (1820), 1 J. & W. 298; Roberts v. Eberhardt 
(1853), Kay, 148; Sargant v. Read (1876), 1 Ch. D. 600; Taylor v. 
Neaie (1888), 39 Ch. D. 538. 

(A) Sheppard v. Oxenford (1855), 1 Kay & J. 491. For further 
as to appointment of managers in cases of partnership, see p. 39 e< seq. 

(0 Hart V. Denham (1871), W. N. 2. 

(m) Steer v. Steer (1864), 11 L. T. 502. 

(n) Gibbs V. David (1375), L. R. 20 Bq. 373; Eyde v. Warden 
(1876), L. R. 1 Ex. D. 309. 

(o) Bay V. SyTces (1886), W. N. 209; Re Victoria Steamboats, 
Ltd., (1897) 1 Ch. 158. 
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appoint a manager of any kind of business, as, fop 
example, the business connected with a theatre (p), a 
hotel (g), a colliery (r), a farm (s), a newspaper (t), the 
business of engineers (u), distillers and wine merchants(a;), 
or paper manufacturers (y). 

A manager may be appointed of a business out of the 
jurisdiction (z). 

Title of Applicant. — The question will sometimes arise 
whether the person applying for a manager has an interest 
in the business in question, or only in the subject-matter 
of the business, or the premises on which the business is 
carried on, as the Court cannot appoint a manager of the 
business where the person applying is interested only in 
such subject-matter or premises (a). 

A floating charge given by a company on all its pro- 
perty, both present and future, or on the undertaking 
and property of the company, will amount to a charge on 
the company's business so as to entitle the chargees to 
the appointment of a receiver and manager (6). 

The words " all the property and effects whatsoever " 



(p) Ex parte O'Meily (1790), 1 Ves. jun. 112; Waters v. Taylor 
(1807), 15 Ves. 10. 

(?) Truman v. Redgrave (1881), 18 Ch. D. 547; Whitley v. Challis, 
(1892) 1 Ch. 64. 

(r) Campbell v. Lloyds Bank, (1891) 1 Ch. 136, a. ; Gloucester 
Bank v. Budry, ^c. Colliery Co., (1895) 1 Ch. 629. 

(s) Hyde v. Warden (1876), 1 Ex. D. 309. 

(J) Chaplin V. Young (1862), 6 L. T. N. S. 97. 

(«) Taylor v. Neate (1888), 39 Ch. D. 533. 

(a;) Collins v. Barker, (1893) 1 Ch. 578. 

(y) Making v. Percy Ibotson § Sons, (1891) 1 Ch. 133. 

(a) Be Huinac Copper Mines, Ltd. (1910), W. N. 218. 

(a) Whitley v. Challis, (1892) 1 Ch. 64; Gloucester Bank v. Budry, 
Sso. Colliery Co., (1895) 1 Ch. 629; Leney ^ Sons v. Callingham, 
(1908) 1 K. B. 79. 

(i) Peek v. Trinsmaran Iron Co. (1876), 2 Ch. D. 115; Mahirtt 
V. Percy Ibotson # Sons, (1891) 1 Ch. 133; Edwards v. Standard 
Rolling Stock Syndicate, (1893) 1 Ch. 674. 
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of a hotel company (c), " the assets " of a partnership (d), 
and " the effects and securities " of a partnership (e), have 
all been held to include the goodwill of the business. 

A mortgage of a colliery (/) and a steamship (g) have 
also been held to include the business connected therewith 
in each case by implication, so as to entitle the mortgagee 
to the appointment of a receiver and manager. 

But a mortgage of a hotel and buildings does not 
oixlinarily include the business carried on there (h) . 

Right of Official Receiver as Liquidator to Manager. 

— The Companies (Consolidation) Act, 1908, provides as 
follows: — 

Sect. 161. — (1) Where the official receiver becomes the 
liquidator of a company, whether provisionally or other- 
wise, he may, if satisfied that the nature of the estate or 
business of the company, or the interests of the creditors 
or contributories generally, require the appointment of 
a special manager of the estate or business of the company 
other than himself, apply to the Court to, and the Court 
may on such application, appoint a special manager 
thereof to act during such time as the Court may direct, 
with such powers, including any of the powers of a re- 
ceiver or manager, as may be intrusted to him by the 
Court. 

(2) The special manager shall give such security and 
account in such manner as the Board of Trade direct. 

(c) Se Leas Hotel Co., (1902) 1 Ch. 332. 

(d) Jennings v. Jennings, (1898) 1 Ch. 378. 

(e) Re David and Matthews, (1899) 1 Ch. 378. 

(J) Jeferys v. Smith (1820), 2 J. & W. 298; Campbell r. Lloyds 
Bank, (1891) 1 Ch. 136, n. ; Gloucester Bank v. Rudry, SfO. Colliery Co., 
(1895) 1 Ch. 629. 

(j) Fairfield Shipbuilding, ^-a. Co., Ltd. v. London, ^o. Steamship 
Co., Ltd. (1895), W. N. 64. 

(A) Whitley v. Challis, (1892) 1 Ch. 64; Leney # Sons, Ltd. v. 
CaUingham, (1908) 1 K. B. 79. 
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(3) The special manager shall receive such remunera- 
tion as may be fixed by the Court. 

Appointed under Railway Companies Act, 1867.— 

Sect. 4 of the Kailway Companies Act, 1867 (i), provides 
that a judgment creditor may obtain the appointment of 
a receiver, and, if necessary, of a manager, of the under- 
taking of the company on application to the Court. 

In order to show that lie appointment of a manager is 
necessary within the meaning of the section, there is no 
need to show mismanagement, but merely that the 
business of the company ought to be continued as a going 
concern (k) . 

The directors or the secretary of the company will 
generally be the persons to be appointed managers under 
the said section (?) . 

Who appointed. — The same person may be appointed 
receiver and manager, or one person may be appointed 
receiver and another manager, or the same person may 
be appointed receiver and manager, and another person 
may be appointed to act jointly with him in both capa- 
cities, or in one of such capacities (m). 

For further as to this, see Chap. II. 

Special Duties of Manager. — It is the duty of a manager 
to carry on the business over which he is appointed in the 
ordinary way according to the general course of business 
adopted in the particular trade. He must not enter into 
speculative transactions, but he may enter into such new 
contracts as may be reasonable, with a view to preserving 
the business as a going concern (w) . 

(») For this section, see p. 29. 

(ft) JRe Manchester and MUford Railway Co. (1880), 14 Ch. D. 
645. 

(J) Me Manchester and MUford Railway Co., supra. 
Im) Collins v. Barker, (1893) 1 Ch. 578. 
(«) Taylor v. Neate (1888), 39 Ch. D. 538. 
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Rights after Discharge. — A receiver and manager 
appointed by the Court may after his discharge, and 
whether he was formerly in business or not, carry on a 
business similar to the one over which he was appointed 
manager, and may solicit the customers of the latter busi- 
ness, unless he has entered into a contract not to do so (o), 
but probably he would not be allowed to use for this pur- 
pose lists of customers made by him with this object dur- 
ing his managership (p). 

Rules of Court. — The Rules of the Supreme Court 
applicable to receivers are also applicable to managers, as 
Ord. LXXI. r. 1, provides that in these rules the word 
" receiver " includes consignee or manager appointed by 
or under an order of the Com't. 

For other questions relating to managers, see the law 
applicable to receivers under the various appropriate 
headings. 

(o) Me Irish (1888), 40 Ch. D. 49; He Gent (1892), 40 W. R. 267. 
\p) Mobb V. Green, (1895) 2 Q. B. 315. 
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CHAPTER VI. 

PRACTICE IN RELATION TO THE APPOINTMENT OF RECEIVEKS. 

In what Court appointed. — Though before the Judica- 
ture Act, 1873, the jurisdiction as to the appointment of 
receivers was almost entirely confined to the Court of 
Chancery, this jurisdiction has been extended by that 
Act to all the Divisions of the High Court, and to the 
Court of Bankruptcy (a), and also to the inferior Courts 
having jurisdiction in equity or at law and in equity (6). 
An application for the appointment of a receiver or 
receiver and manager need not therefore be made in the 
Chancery Division of the High Court of Justice, but 
should, unless there are special reasons to the contrary, 
be made in the same Court in which the rights in respect 
of which the application for a receiver became necessary 
are being dealt with (c) . A creditor who has obtained 
judgment in the King's Bench Division should therefore 
apply for the appointment of a receiver by way of equit- 
able execution in the King's Bench Division, and not in 
the Chancery Division (d), unless there are accounts to 
be taken, or it is necessary to take proceedings in the name 
of the person having the legal right to sue, in which cases 
the application is properly made in the Chancery Divi- 
sion (e). So, also, where proceedings are pending in the 

(a) He Goudie, (1896) 2 Q. B. 483. 

(6) Sect. 89 of the Judicature Act, 1873; Ord. XIII. r. 1 of the 
County Court Rules, 1903. 

(o) Salt V. Cooper (1880), 16 Ch. D. p. 553. 

(d) Levassettr v. Mason and Barry, (1891) 2 Q. B. p. 79. 

(e) Proskauer v. Siebe (1885), W. N. 159. 
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Probate Division, it has been held that that Division, and 
not the Chancery Division, is the proper Court to apply 
to for the continuance of an interim receiver appointed 
by the Chancery Division (/) . 

An application may be successfully made in the 
Chancery Division for the appointment of a receiver in 
order to protect the estate of a deceased person pending a 
grant of administration {g), but such application should 
more properly be made in the Probate Division {h). 

If an appeal is pending, and it becomes necessary to 
appoint a receiver, the application may, by leave of the 
Court of Appeal, be made to the Court of Appeal direct 
without any application being made in the Court below(»). 

Applications may be made in the County Courts in 
any cause pending therein (&), even where the application 
is for the appointment of a receiver by way of execution 
against equitable interests in land (Z). 

Who may raake Order. — ^Under Ord. LIV. r. 12 of the 
Rules of the Supreme Court orders for the appointment 
of receivers by way of equitable execution and injunction, 
so far, and so far only, as the same are ancillary or inci- 
dental to equitable execution, may be made in the King's 
Bench Division by a Master, and in the Probate, Divorce 
and Admiralty Division by a registrar, but otherwise 
orders for the appointments of receivers can only be made 
by a judge. 

Form of Procedure generally. — As the jurisdiction in 
connection with receivers originally arose in the Court of 

(/) Re Green (1895), W. N. 69; Barr v. Barr (1876), W. N. 44. 
(^) Re Parker (1879), 12 Ch. D. 293; Re Clark (1910), W. N. 
234; Re Wenge (1911), W. N. 129. 

(A) Re Parker (1885), 54 L. J. Ch. 694. 

(0 Eyde \. Warden (1876), 1 Ex. D. 309. 

(4) Ord. XIII. r. 1 of the County Court Rules, 1903. 

(0 Rex V. Selfe, (1908) 2 K. B. 121. 
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Chancery, the procedure in regard to tlie appointment of 
receivers will, so far as possible, approximate in all the 
Divisions of the High Court to that adopted in the 
Chancery Division, allowing for the difference in 
machinery (m) . 

Mode of Application. — The application may be made 
by summons or motion in an action, by originating sum- 
mons, or by petition. The most usual form is by motion. 
Where the application is for the appointment of a 
receiver in place of a receiver already appointed who has 
died or been removed, a summons in Chambers may be 
used (w), and an application for a receiver by way of 
equitable execution by a judgment creditor should be 
made by a summons (o), and not by petition (p). 

A receiver may be appointed on an originating sum- 
mons (q), and, if required, immediately after the service 
of the summons (r) . Consequently, the fact that the 
immediate appointment of a receiver is desired is no reason 
for proceeding by writ instead of by originating summons, 
and the extra costs incurred by proceeding by writ will 
not bo allowed (s) . 

A petition to the Chancery Division is necessary for 
the appointment of a receiver or manager under sect. 4 
of the Railway Companies Act, 1867. See p. 84. 

Applications for the appointment of a receiver in lunacy 
should, under Rule 19 of the Lunacy Rules, 1893, be made 
by summons in Chambers before the Master. 

Who may be Applicant. — An application for the 
appointment of a receiver may be made in a cause not 

(«) Walmsley v. Mundy (1884), 13 Q. B. D. p. 812. 

in) Booth V. Coulton (1868), 16 W. E. 683. 

(o) Re Hartley (1892), W. N. 49. 

(p) Re Nixon (1886), W. N. 191. 

(?) Gee V. Bell (1887), 35 Ch. D. 160. 
I (/) Re Franoke (1888), W. N. 69. 

F (s) Re Franolce, supra. 
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only by the plaintiff, but by the defendant {t). If both 
plaintiff and defendant apply, the applications will be 
heard together, and in the absence of reason to the contrary 
the carriage of the order will be given to the plaintiff (m) . 

Endorsement of Claim. — It is not necessary to the 
appointment of a receiver that the ^\rit should have been 
endorsed with a claim for a receiver (x) ; but if such 
appointment is the substantial object of the proceedings, 
the writ should be so endorsed (y) . If the Court sees that 
there is a case upon the record for the appointment of a 
receiver, and that any formal objection may be removed 
by amendment, it will not stay its hands on account of 
any such objection (z). 

Time of Application and Appointment. — Sect. 25, sub- 
sect. 8, of the Judicature Act, 1873, provides that a re- 
ceiver may be appointed by an interlocutory order of the 
Court in all cases in which it shall appear to the Court 
to be just or convenient. 

A receiver may be appointed before the defendant has 
entered an appearance (a), and in an urgent case even 
before service of the writ (6). 

The words " interlocutory order " in the said section of 
the Judicature Act, 1873, were added only for the purpose 
of making it clear that the enactment applies to interlo- 



(0 Sargant v. Read (1876), 1 Ch. D. 600. 

(«) Ibid. 

(a:) Osborne v. Barvey (1841), 1 Y. & C. Ch. Cas. 116; Re Lloyd 
(1879), 12 Ch. D. 447; Salt v. Cooper (1880), 16 Ch. D. 544. This 
is expressly provided in the case of appointments in the County Courts 
by Ord. XIII. i. 1 of the County Court Rules, 1903. 

(y) Colebourne t. Colebourne (1876), 1 Ch. D. 690. 

(«) Evans v. Coventry (1854), 5 D. M. & G. p. 919. 

(a) Tan-field v. Irvine (1826), 2 Russ. 149; Meaden v. Sealey 
(1849), 6 Hare, 620; Taylor v. JEckersley (1876), 2 Ch. D. 302. 

(6) Re H. (1875), 1 Ch. D. 276. 
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cutory applications, and not for the purpose of restricting 
the jurisdiction of the Court to such orders (c). 

The power to appoint receivers is not, therefore, limited 
to the period between the writ and final judgment (d). 

The Court may, therefore, appoint a receiver at the 
trial of the action (e), or after a final judgment, so long 
as the judgment remains unsatisfied (/). 

It cannot appoint after an order absolute for fore- 
closure, as there is then no action on foot {g) . 

Service of Summons or Notice of Motion. — Where the 
case is one in which the Court will not appoint on an ex 
parte application, and the defendant has not appeared, 
the applicant will not be allowed merely to file the 
summons in the Central Office, but he must either serve 
it on the defendant or, if he cannot do so, obtain an order 
for substituted service (h). 

The Court may give leave to serve short notice of motion 
for the appointment of a receiver with an originating 
summons (^) . 

Ex parte Applications. — Except under extraordinary 
circumstances, a receiver ought not to be appointed ex 
parte (k) . 

The appointment of a receiver ex parte may, however, 
be made in the following cases: — 

(1) Where there is danger to the property, whether 

(c) Se Pryterch (1889), 42 Ch. D. p. 600. 

((f) Smith V. Cowell (1880), 6 Q. B. D. 75; Edwards $ Co. v. 
Picard, (1909) 2 K. B. p. 907. 

(e) Se Pryterch, supra. 

if) Anglo-Italian BanTe v. Davies (1878), 9 Ch. D. p. 286; Salt 
V. Cooper (1880), 16 Ch. D. 544. 

(y) Wills V. Luff (1888), 38 Ch. D. 197. 

(A) Tilling, Ltd. v. Blythe, (1899) 1 Q. B. 557. 

(i) Bobson v. Horner (1893), W. N. 100. 

(A) Lucas V. Harris (1886), 18 Q. B. D. p. 134; Re Patrick 
(1888), 32 Sol. J. 798; Se Potts, (1893) 1 Q. B. 648; Se Connolly 
Brothers, Ltd., (1911) 1 Ch. 731. 
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arising from the misconduct (Z), lunacy (m), 
bankruptcy (w), or absence (o) of the person 
having the control of the same, or from the non- 
existence of any person to control the same (p), 
or from some other reason (q). 

(2) Where notice to the defendant would enable him 

to defeat the plaintiff's rights (r) . 

(3) Where the defendant has absconded in order to 

escape service (s). 

(4) Where the defendant has disappeared (f). 

(5) Where the defendant is abroad (m). 

(6) Where a receiver already appointed has died {x). 

Where the urgency arises from the danger that the de- 
fendant will make away with the property, the more usual 
course is to apply ex parte for an injunction until the 
hearing* of the application for a receiver rather than to 
apply ex parte for a receiver {y). 

It has been held by Mr. Justice Chitty that a receiver 



(T) Rawson v. Eawson (1865), 11 L. T. 595; Taylor v. Eckersley 
(1876), 2 Ch. D. 302. 

(to) Re Fountain (1888), 37 Ch. D. 609. 

(«) Re H. (1875), 1 Ch. D. 276. 

(o) Dickins v. JSarHs (1866), W. N. 93. 

(p) Blackett v. Blaekett (1871), 24 L. T. 276. 

(«■) Re Potts, (1893) 1 Q. B. p. 662; Minter v. Kent Land Society 
(1895), 72 L. T. 186. 

(r) Angliss v. Anglias (1893), 1 Eep. 532; Evans v. Lloyd (1889), 
W. N. 171; Re The Lough Neagh SUp Co., (1896) 1 I. E. p. 33. 

(s) Howling v. Sudson (1851), 14 B. 423. 

{{) London and South Western Bank v. Facey (1871), 19 W. E. 
676. 

(«) Dickins v. Harris (1866), W. N. 93 ; Tanfield y. Irvine (1826), 
2 Euss. 149. But see contra, Stratton v. Davidson (1830), 1 Euss. & M. 
484. 

(a:) Molloy v. Hamilton (1874), I. E. 8 Eq. 499; Re Stone (1875), 
I. E. 9 Eq. 404. 

(y) Lloyds Bank, Ltd. v. Medway Upper Navigation Co., (1905) 
2 K. B. 359. 



80 LAW RELATING TO RECEIVERS AND MANAGERS. 

may be appointed ex parte on the application of a defen- 
dant no less than on the application of a plaintiff (z) . 

Parties. — An application may be made for the appoint- 
ment of a receiver without making a party any mortgagee 
ranking in priority to the applicant, as the appointment 
will be made without prejudice to the rights of prior 
mortgagees (a). 

On an application for a receiver of a married woman's 
separate estate there is no need to make her husband or 
the trustees (if any) of the property parties (b). 

If a judgment debtor has died, a receiver will not be 
appointed of his estate by way of equitable execution, 
unless his personal representative (c), or the person who 
is entitled and intends to take out representation (d), is 
before the Court. 

But in a case where it is necessary to protect the pro- 
perty, the Court will, whether in a creditor's adminis- 
tration action or otherwise, appoint a receiver before the 
representatives of a deceased person, who would otherwise 
be necessary parties, have been constituted (e) . In such 
case the persons who are the proper persons to take out 
administration should be made defendants, and evidence 
should be furnished of any facts which show their inten- 
tion to act. 

For parties to an application under sect. 23 of the Part- 
nership Act, 1890, seep. 84. 

For parties to an application under sect. 4 of the Kail- 
way Companies Act, 1867, see p. 84. 

The person in possession of the property does not 

(«) Eick V. Lookwood (1883), W. N. 48. 
(a) Dalmer v. Dashwood (1793), 2 Cox, 378. 
(6) Re Peace and WaUer (1883), 24 Ch. D. 405. 
(c) He Shephard (1889), 43 Ch. D. 131. 
{d) Ee Parker (1879), 12 Ch. D. 293. 

(e) Re Dawson (1906), W. N. 20; Re Clark (1910), W. N. 234; 
Re Wenge (1911), W. N. 129. 
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become a necessary party to an action by reason of the fact 
that a receiver is asked for (/), especially if it is uncertain 
by what title he is in possession . 

A receiver may be appointed on the bankruptcy of a 
sole executor in the absence of the trustee in bank- 
ruptcy (5). 

Evidence. — All the facts showing the need for the 
appointment should be put before the Court. 

Evidence should also be furnished of the fitness of the 
person proposed to be appointed, and of his willingness 
to act. 

If it is proposed to appoint the plaintiff in a debenture 
holders' action receiver and manager, aai affidavit should 
be produced showing that all the other debenture holders 
consent to such appointment (h) . 

Costs: In oases of equitable exemtion m K.B.D. — In 
all cases where the judgment for debt and costs is for 
more than SOL and less than 1001., a direction is added 
to the order that " the total amount to be allowed for the 
costs of the receiver (including his poundage, the costs of 
obtaining the appointment, of completing the security, 
passing his awounts, and obtaining his discharge) shall 
not exceed 10 per cent, of the amount for which the judg- 
ment is signed." 

Where the judgment (for debt and costs) is for a sum 
less than 501., then the costs of the order must not exceed 
4Z. 

In cases of equitable execution in County Courts. — 

(/) Beid V. Middleton (1823), T. & E. 455; Bishop of Winchester 
V. Mid-Hants Railway Co. (1867), L. R. 6 Eq. 17. 

ig) Be Johnson (1866), L. R. 1 Ch. 325. 

(A) Budgett v. Improved Patent Forced Draught Syndicate, Ltd., 
(1901) W. N. 23. 

E. G 
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Ord. XIII. r. 14 of the County Court Eules, 1903, pro- 
vides as follows: — 

14. Where a receiver is appointed by way of equitable 
execution, fees may be charged and costs may be allowed 
as on an interlocutory application in an equitable action 
or matter. 

Provided that — 

(1) Where the amount of debt and costs due to the 

applicant exceeds fifty pounds, but does not 
exceed one hundred pounds, the total amount 
to be allowed for fees and costs (exclusive of 
the allowance to the receiver, but including 
the costs of obtaining his appointment, com- 
pleting his security, passing his accounts, and 
obtaining his discharge) shall not exceed two- 
and-a-half per cent, of the amount of such 
debt and costs in respect of fees, or the like 
amount in respect of costs; 

(2) Where the amount of such debt and costs exceeds 

twenty pounds, but does not exceed fifty 
pounds, the total amount to be allowed for 
fees and costs shall not exceed one pound five 
shillings in respect of fees, or the like amount 
in respect of costs; and 

(3) Where the amount of such debt and costs exceeds 

five pounds, but does not exceed twenty 
pounds, there may be allowed for fees and 
costs respectively such sums, not less than 
seven shillings and sixpence and not exceed- 
ing one pound in each case, as the judge may 
direct; 

(4) Where the amount of debt and costs does not 

exceed fifty pounds, the judge may, instead 

I of directing the receiver to give security, direct 

that the applicant shall be answerable for the 

acts and defaults of the receiver, and that the 
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receiver shall not receive more than the amount 
of the debt and costs due to the applicant, and 
the allowance to the receiver and the allowed 
fees and costs of obtaining the order appoint- 
ing the receiver, without the leave of the 
judge. 

Generally. — A party who succeeds in getting the 
appointment of a receiver pendente lite may have to pay 
the costs, notwithstanding such success, if on the trial of 
the action it is decided that the action in which the re- 
ceiver was appointed ought not to have been brought (i) . 

A party who conducts his own case, and causes a receiver 
to be appointed against him by reason of not putting his 
facts properly before the judge, may be disallowed his 
costs if Ithe appointment is upset on appeal (k) . 

If a receiver is appointed by the Court, and a new 
receiver is afterwards appointed in his place, the solicitor 
who obtained the appointment of such second receiver is 
entitled to a first lien for his costs over the rents received 
after such second appointment in priority to other 
■claims (I). 

For costs of appointment where appointment necessary 
by reason of discharge of receiver already appointed on 
his own application, or for misconduct, see p. 186. 

Continuance. — K a receiver has been appointed gene- 
rally, it is unnecessary on further consideration to insert 
a direction for the continuance of the receiver (m) . It 
is otherwise, however, in the case of a receiver and 
manager («). 

(t) Sarton v. Sock (1856), 22 B. 376. 

(S) Mall T. Hall (1850), 3 Mac. & G. 79. 

(0 Be Knight, (1892) 2 Ch. 368. 

(m) Be Underwood (1889), 60 L. T. 384. 

(«) Davies v. Vale of Evesham Preserves, Ltd. (1895), W. N. 105. 

g2 



84 LAW RELATING TO RECEIVERS ANU MANAGERS. 

If, after the appointment of an interim receiver for a 
mortgagee, the mortgagor becomes bankrupt, the trustee 
in bankruptcy or official receiver in bankruptcy must b& 
served with a motion to continue the receiver (o) . 

Practice under sect. 23 of the Partnership Act, 
1890 (p) . — The special ^practice in the case of applications 
under this section depends on Ord. XL VI. r. la of the 
Rules of the Supreme Court, which provides as follows: — 

" Every summons by a separate judgment creditor of 
a partner charging his interest in the partnership pro- 
perty and profits under sect. 23 of the Partnership Act, 
1890 (53 & 54 Vict. c. 39), and for such other orders as 
are thereby authorised to be made, shall be served in the 
case of a partnership other than a cost book company on 
the judgment debtor and on his partners, or such of them 
as are within the jurisdiction, or in the case of a costi 
book company on the judgment debtor and the purser 
of the company; and such service shall be good service 
on all the partners or on the cost book company, as the 
case may be, and all orders made on such summons shall be 
similarly served." 

Practice under sect. 4 of the Railway Companies Act, 
1867 (p). — Every application by a judgment creditor for 
the appointment of a receiver or nmnager under this Section 
must be by petition, and must be made to the Court of 
Chancery in England or Ireland according to the situa- 
tion of the railway of the company . Every petition Aould 
be intituled in the matter of the Act and in the matter of 
the company in qu,estion, and should be served on the 
company only, but the Court may at the hearing, if it so 
thinks fit, adjourn the same for the purpose of service oa 
such other parties, if any, as the Court shall think fit. 

(o) Deacon v. Arden (1884), 50 L. T. 584. 
(p) For this section, see p. 28. 
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Every order appointing a receiver or manager under this 
section shall direct such accounts and inquiries as the Court 
may think fit for ascertaining the debts of the company, 
and the rights and priorities of the persons interested in 
the moneys to come to the hands of such receiver or 
manager (g). 

On an application for a manager under this section 
■where the company is managing its own business, the 
only evidence necessary is that the judgment debt is still 
unsatisfied, and that the company is working its own 
line (r) . 

Appeals. — Any appeal against the refusal of a judge 
to appoint a receiver will be to the Court of Appeal, the 
matter in dispute being a matter of practice and procedure 
within sect. 2 (4) of the Judicature Act, 1894 (s). 

An appeal will lie without the leave of the judge or the 
Court of Appeal in cases of appointing a receiver, as a 
special exception is made in such cases by sect. 1 (1) (b) 
(ii) of the said Act. 

(}■) Fop Boles of 1868 to the above effect, see L. R. 3 Ch. xlii. 
(r) Me Manchester and MUjord JSaUivai/ Co. (1880), 14 Ch. D. 
p. 650. 

(s) Sood-Sarrs v. Cathcart (1895), 11 T. L. R. 262. 
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CHAPTER VII. 

EFFECT OF APPOINTMENT. 

Generally. — The appointment of a party to the cause as 
receiver, or receiver and maniager, will not deprive him of 
any privileges as a party to the cause (a) . 

The efiect of the appointment of a receiver by the 
Court and his possession of property is to suspend the 
right of all other persons even claiming by a paramount 
title to interfere with such property without the leave of 
the Court, unless tii,eir rights are expressly reserved by 
the order appointing the receiver. As to what amounts 
to interference, and when the leave of the Court is neces- 
sary, and the principles on which such leave wiU be given, 
see Chap. XIII. 

The appointment of a receiver by the Chancery Division 
will not prevent the appointment of an administrator 
pendente lite by the Probate Division, even on the appli- 
cation of a person not a party to the suit (6). 

The appointment of a receiver may constitute him the 
proper person to take out letters of administration to the 
deceased person over whose property he is appoinl^d (<j). 

The fact that a receiver has been appointed over the 
property of a person, or the undertaking of a company, 
will not render such person or company liable to givd 
security for costs in litigation (d) . 

(a) Scott V. Platel (1847), 2 Ph. p. 230. 

(S) Tiehborne v. Tichborne (1869), L. R. 1 P. & M. 730; In bonis 
Evans (1890), 15 P. D. 215. 

(c) In bonis Mayer (1873), L. R. 3 P. & M. 39; In bonis George 
Moore, (1892) P. 145. 

(d) Dartmouth Harbour Commissioners i. Mayor of Dartmouth 
(1886), 55 L. J. Q. B. 483. 
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The appointment of a receiver in place of sequestrators 
will have the effect of discharging the sequestration (e), 
and it may put an end to the powers of a trustee of rents 
for the benefit of creditors (/) . 

By way of equitable execution: (1) Generally. — The 
appointment of a receiver by way of equitable execution 
should be called more properly equitable relief, and is 
not governed by the same rules as legal execution in the 
strict sense of the term (gr) . 

Such an appointment is not execution within the mean- 
ing of Ord. XLII. r. 23. So executors of a judgment 
creditor cannot enforce the judgment after the creditor's 
death by the appointment of a receiver (h) . 

It, however, amounts to execution within the meaning 
of sect. 4 of the Judgments Extension Act, 1868. So 
the registration under that Act of the certificate of a 
decreet of the Court of Session in Scotland will entitle 
the creditor to the appointment of a receiver by way of 
equitable execution {i) . 

The appointment of a receiver by way of equitable 
execution does not, if there is no money of the judgment 
debtor in the hands of the receiver, or any interest of the 
judgment debtor which can be sold, prevent the judgment 
creditor from serving a bankruptcy notice on the judgment 
debtor in respect of the judgment debt (fc). 

The appointment of a receiver by way of equitable 
execution over a debtor's interest under a will, whereunder 
he was entitled to the income of property until he should 



(e) Shaw T. Wright (1795), 3 Ves. 22. 

(/) McDonnell v. White (1865), 11 H. L. C. 570. 

(5') Se Shephard (1889), 43 Ch. D. 131; Harris v. Beauchamp 
Bros., (1894) 1 Q. B. 801; Thompson v. CHll, (1903) 1 K. B. p. 769. 
See also Blackman v. Fi/sh, (1892) 3 Ch. p. 217. 

(A) Norburn v. Norburn, (1894) 1 Q. B. 448. 

(i) Thompson v. Gill, (1903) 1 K. B. 760. 

(A) Ee Bond, (1911) 2 K. B. 988. 
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alienate or charge, or a£Eeot or attempt to alienate or 
charge, his interest, or until any event should happen 
whereby such interest would belong to or become vested 
in any other person, will not, where nothing has been 
received under the order, create a forfeiture of such, 
interest, as neither the receiver or creditor take any pro- 
perty or estate (I). 

(2) As regards Property other them Land. — The 
appointment of a receiver by way of equitable execution 
of itself gives no charge, mortgage or lien to the judgment 
creditor over the property other than land belonging to 
the debtor (to), and notice of the appointment to the 
person having the control of such property will not make 
it a charge (n) . 

As the appointment by itself gives no charge on the 
debtor's property, it does not give the judgment creditor 
who obtains such appointment any priority over the other 
creditors of the debtor (o), nor does it make him a secured 
creditor within the meaning of the Bankruptcy Acts (p), 
nor entitle him to have the amount of his debt raised by 
a sale or mortgage of the debtor's property (q). 

For the same reason, where a receiver; has been appointed 
by way of equitable execution, but no order has been 
made for payment to him against the persons controlling 
the fund, the title of the judgment creditor will not 
prevail over the title of the trustee in bankruptcy of the 

(I) Ee Beaumont, (1910) "W. N. 181. Further as to forfeiture see p. 92. 

(m) Be Dickinson (1888), 22 Q. B. D. 187 ; Re Potta, (1893) 1 Q. B. 
648 ; Tyrrell r. Painton, (1895) 1 Q. B. p. 206 ; Oroshaw v. Lyndhunt 
Ship Co., (1897) 2 Oh. 164; Ee Marquis of Anglesey, (1903) 2 Oh. 727; 
Ridout T. Fowler, (1904) 1 Oh. 658 ; 2 Oh. 93 ; Ideal Bedding Co., Ltd. v. 
Molland, (1907) 2 Oh. p. 170. 

(») Arden v. Arden (1885), 29 Oh. D. 702 ; Re Potta, supra ; Croshaw v. 
Xyndhurst Ship Co., (1897) 2 Oh. p. 160. 

(o) Re Potts, (1893) 1 Q. B. 648. 

(p) Re Potta, supra ; Re Dickinson, supra ; Croshau) v. Lyndhurat Ship 
Co., (1897) 2 Oh. 154 ; Re Marquis of Anglesey, (1903) 2 Oh. p. 730 ; 
Ex parte Peak Hill Qoldfields, (1909) 1 K. B. p. 434. 

(q) Ideal Bedding Co., Ltd. v. Holland, (1907) 2 Oh. p. 169. 
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debtor, if he becomes bankrupt (even though it be on his 
own petition) subsequently to the appointment of the 
receiver, unless the receiver has not only taken possession 
of the property, but actually effected a sale (r) . 

Similarly, where a receiver has been appointed of the 
property of a company, which subsequently goes into 
liquidation before the order appointing a receiver has 
been acted on, the judgment creditor cannot claim as a 
secured creditor in the winding-up, and the Court, in the 
absence of special circumstances, will not in the exercise 
of its discretion under sect. 87 of the Companies Act, 1862, 
re-enacted as sect. 142 of the Companies (Consolidation) 
Act, 1908, allow the creditor to proceed further (s). 

If, however, the receiver has gone into possession and 
6old, the judgment creditor will not be deprived of his 
rights for the benefit of the liquidator in a subsequent 
liquidation {t) . 

And where a creditor obtained the appointment of a 
receiver over goods subject to a prior lien, and belonging 
to a company registered in France, in which country the 
Bankruptcy and Company Acts did not apply, and the 
oompany subsequently went into liquidation, the Court 
held that, as the creditor, but for his inability to levy 
execution, was entitled to be paid at the date of the 
appointment of the receiver, he took priority over the 
liquidator, the order having the effect of giving to the 
judgment creditors a right to have the property in dispute 
handed to them after a certain difficulty had been got 
rid of (m) . 

The appointment of a receiver by way of equitable 

{;■) Ee Dickinson (1888), 22 Q. B. D. 187 ; Re O'Neill (1888), 21 L. B. 
Ir. 211 ; Me Fotu, supra. 

(») Re The Lough, Neagh Ship Co., Ltd., (1896) 1 I. E. 29 ; Croshaw y. 
lyndhurst Ship Co., (1897) 2 Oh. 154 ; Re Marquis of Anglesey, (1903) 
2 Ch. p. 731. 

(t) Re The Lough Neagh Ship Co., Ltd., siLpra. 

(m) LevasseuT v. Mason and Barry, (1891) 2 Q. B. 73. 
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execution over a chose in action will not give a judgment 
creditor priority over an assignee for value under an 
assignment prior in date to the appointment, even if notice 
of such assignment had not been given to the persons in 
control of the fund (a;) . 

The Court cannot declare that the appointment of a 
receiver shall amount to a charge on the property, nor 
order a sale of the property {y) . 

If, however, the appointment of a receiver is combined 
with an order upon the person having the control of the 
property, as a party to the action, for payment by that 
person to the receiver for the purpose of paying the judg- 
ment creditor, such appointment and order may create 
a charge {z) . 

The appointment of a receiver always more or less 
includes an order for an injunction (a), and an appoint- 
ment by way of equitable execution has the effect of an 
injunction to restrain the judgment debtor from himseM 
receiving the moneys over which the receiver is appointed, 
and prevents the debtor from dealing with the moneys to 
the prejudice of the judgment creditor (6); and it also 
prevents any subsequent judgment creditor from gaining 
priority over the creditor obtaining the order, if at the 
date when obtained the property of the judgment debtor 
cannot be taken in execution or made available by any 
other legal process (c). 

As to the effect, prior to security being given, of the 

(x) Me Bristow, (1906) 2 I. B. 215. 

(y) Flegg v. Prmli; (1892) 2 Ch. 428 ; J)e Peyrecave v. Nicholson (1894), 
71 L. T. 255. 

(«) Se Fotts, supra ; Croshaw v. Lyndhurat Ship Co., supra, 

(a) Mans v. Coventry (1854), 6 D. M. & G. p. 916. 

(*) Tyrrell y. Fainton, (1895) 1 Q. B. p, 206 ; Brown, Janson §■ Co. v. 
Hutchinson # Co., (1895) 1 Q. B. p. 739 ; Re Marquis of Anglesey, (1903) 
2 Ch. 727 ; Ideal Bedding Co., Ltd. v. Holland, (1907) 2 Ch. p. 170 ; 
Ex parte Beak Sill OoUfields, Ltd., (1909) 1 K. B. pp. 434, 437. 

(c) Re Oalland (1886), W. N. 96 ; Me Marquis of Anglesey, supra; Ideal 
Bedding Co., Ltd. v. Holland, supra. 
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appointment of a receiver over property other than land 
conditional upon his giving security, see p. 117. 

A share of the proceeds of sale of real estate (d), and a 
purchaser's interest in land under a contract for sale 
before payment of the purchase-money (e), are both! 
interests in property other than land, so as to come within 
the preceding rules on the appointment of a receiver of 
such interests. 

(3) As regards Land: (a) Interests in possession. — 
The appointment of a receiver by way of equitable execu- 
tion of an interest in possession (as distinguished from an 
interest in remainder) in land of any tenure gives the 
judgment creditor a charge upon such land as from the 
date of the appointment (/), and whether the receiver is 
appointed conditionally on giving security or ROt(g). 

The appointment of a receiver of such an interest will 
consequently constitute the judgment creditor on whose 
application he is appointed a secured creditor within the 
meaning of the Bankruptcy Act (h) . 

Such creditor will not, however, take priority over a 
receiver appointed in bankruptcy before the appointment 
of the receiver (i) . 

Such an appointment is an " actual delivery in execu- 
tion by virtue of a writ of elegit or other lawful authority " 
within the meaning of sect. 1 of the Judgments Act, 1864 
(27 & 28 Vict. c. 112), so as to entitle the creditor to an 
order for a sale under sect. 4 (fc), and to necessitate the 

{d) Ee Fottt, (1893) 1 Q. B. 648 ; Tyrrell v. Painton, (1895) 1 Q. B. 
202. 

(e) Ridout V. Fowler, (1904) 1 Ch. 658. 

(/) Eattm T. Eaywood (1874), L. R. 9 Ch. 229 ; Anglo-Italian Bank 
T. Dames (1878), 9 Ch. D. 275 ; Bx parte Evam (1879), 13 Ch. D. 252 ; 
Me Fope (1886), 17 Q. B. D. 743. 

{g) Ex parte Evans, supra. 

(A) Satton v. Baywood, supra; Anglo-Italian Bank v. Davies, supra; 
Ex parte Evans, supra. 

(i) Salt V. Cooper (1880), 16 Ch. D. 544. 

(k) Hatton v. Haywood (1874), L. R. 9 Ch. 229 ; Anglo-Italian Bank r. 
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registration of the order appointing the receiver under 
sect. 3 of that Act if a sale is desired (l). 

As, however, it amounts to actual delivery in execution, 
it will be effective against a subsequent purchaser of the 
land notwithstajiding that the order has never been re- 
gistered under the provisions of that Act (to) . 

Such appointment will cause a forfeiture of a legal 
life estate in land devised to a debtor, until the estate 
devised to him should be taken in execution by any 
process of law for the benefit of any creditor (n) . 

(b) Interests in remainder. — The appointment of a 
receiver by way of equitable execution of an interest in 
remainder in land does not create a charge on such interest, 
and does not amount to an actual delivery in execution 
pf such interest 'within sect. 1 of the Judgtnents Act, 1864, 
so as to entitle the creditor to a sale (o) . 

In Debenture Holders' action. — The appointment of 
a receiver in a debenture holders' action puts an end to 
the company's authority to carry on its business, and so 
prevents the company creating fresh charges on its assets, 
and also from paying its creditors in the ordinary course 
of business. 

Such appointment does not otherwise disappoint any 
creditor of anything which would be his right, as even 
where no receiver ha^ been appointed, even an execution 
creditor can have no more than the benefit of the equity 



Davies (1873), 9 Ch. D. 275 ; i:x parte Bvans (1879), 13 Ch. D. 252 ; Re 
Pope (1886), 17 Q. B. D. 743 ; Re Sarrism and Bottomley, (1899) 1 Ch. 
p. 472. 

(J) Re Pope, supra. 

(m) Re Pope, supra. 

(») Blaokman T. Fi/sh, (1892) 3 Ch. 209. 

(o) Re Sarrison and Bottomley, (1899) 1 Ch. 465, doubting whether 
Re Jones (1895), W. N. 123, and Re Cooper (1889), 60 L. T. 96, were 
caBes of interests in remainder. See also Re Samilton (1886), 31 Oh. D. 
291. 
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of redemption, and the rigkts of the debenture holders 
prevail over his rights {fi) . 

This is so where goods of the company have been taken 
in execution and sold, so long as the money has not been, 
handed over to the execution creditor (q) . But a receiver 
appointed for debenture holders cannot claim money in 
the hands of the sheriff, and not handed over to the execu- 
tion creditor, where such money is not the result of a sale, 
but has in effect been paid to the sheriff by the company 
in part payment of the debt owing (r) . 

The appointment of a receiver for debenture holders 
with a floating charge on the property, will give su,ch 
debenture holders priority over a judgment creditor who 
has obtained a garnishee order nisi (s), or even a garnishee 
order absolute {t), which priority they would not have 
obtained without the appointment, even if they had given 
notice of their charge to the holder of the property (u) . 

It appears that where the company is not in liquida- 
tion, a creditor of the company for a debt incurred prior 
to the appointment of a receiver can set off such debt 
against a debt incurred by him in respect of goods supplied 
to him by the receiver, though the creditor knew the busi- 
ness was being carried on by a receiver (x) . 

Where only part of a series of debentures has been 
issued, the directors may issue such part as remains un- 
issued any time before a receiver has been appointed, 

{p) Me London Pressed Hinge Co., Ltd., (1905) 1 Ch. p. 582 ; Re Standard 
Manufacturing Co., (1891) 1 Ch. p. 641 ; Re Opera, Ltd., (1891) 3 Ch. 
260 ; Daeey # Co. v. Williamson ^- Co., (1898) 2 Q. B. 194. 

(?) Taunton v. Sheriff of Warwickshire, (1895) 1 Ch. 734 ; 2 Ch. 319. 

(r) Robinson v. Bumell's Vienna Bakery Co., Ltd., (1904) 2 K. B. 624. 

(s) O'Connor v. Ireland, (1897) 2 I. K. 150; Norton^. TaUs, (1906) 1 
K. B. 112, explaining dictum of James, L. J., in Ex parte Joselyne (1878), 
8 Ch. D. 327. 

[t) Cairney v. Back, (1906) 2 K. B. 746. 

(«) Robsomr. Smith, (1895) 2 Ch. 118. 

(a) Sutor |- Co., Ltd. v. Drake and Oorham, Ltd., The Accountant 
Newspaper, 1910, p. 37. 
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and the mere issue of a writ asking for the appointment 
of a I'eceiver on behalf of the holders of iiie deibentux;es 
already issued will not prevent the issue of the rest of the 
series (y). 

The appointment of a receiver and manager in a de- 
benture holders' action effects a wrongful dismissal of the 
compiany's servants, for which an action for damages will 
lie (z) . It wiU also put an end to the authority of the 
company's solicitor, so as to prevent his claiming a lien 
for work done after the aJ>pointment of the receiver on 
funds in his hands belonging to the company (a), which 
otherwise he would have acquired (&). 

In Action for Dissolution of Partnership. — The 

appointment of a receiver in an action for dissolution of 
partnership has the effect of immediately stopping the 
trade of the partnership, unless a manager is also 
appointed to carry on such trade (c). Such appointment of 
a receiver and manager will not make him a person having 
the control or management of the partnership business 
within Rule 260 of the Bankruptcy Rules, 1890, so as to 
make service of a bankruptcy notice upon him by creditors 
of the firm effectual (d) . 

Under sect. 4 of the Railway Companies Act, 1867. — 

The appointment of a receiver for a judgment creditor 
under this section confers no priority for his debt on such 
creditor, but will prevent the Court from appointing a 
second receiver for a second creditor (e) . 

If BUtfh an appointment is made before the railway 

(t/) Se Hubbard # Co. (1898), W. N. 168. 

(z) Sddv. Explosives Co. (1887), 19 Q. B. D. 264. 

(a) Se British Tea Table Co. (1897), Ltd. (1911), 101 L. T. 707. 

(i) Brunton v. Electrical Engineering Co., (1892) 1 Ch. 434. 

(c) Re Manchester and Milford Mailway Co. (1880), 14 Ch. D. p. 653. 

id) Ee Flowers # Co., (1897) 1 Q. B. 14. 

(e) Ee Mersey Sailioat/ Co. (1888), 37 Oh. D. 610. 
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is open for traffic, this will not prevent another judg- 
ment creditor from obtaining the leave of the Coiurt by an 
application 'pro interesse suo to seize the chattels of the 
company, as the first part of the section, which prevents 
such seizure, only applies after the railway is open for 
traffic (/). 

Effect on application of Ord. XIV. — The mere fact of 
a receiver having been appointed does not prevent a mort- 
gagee from endorsing his writ so as to enable him to 
apply for judgment under Ord. XIV. by a specially in- 
dorsed writ, but such appointment, if the receiver has 
received anything, raises a doubt as to the amount owing, 
and entitles the defendant to leave to defend (g) . It does 
not, however, so entitle him if the receiver has received 
nothing (h) . 

On rights of Landlord. — For the effect of the appoint- 
ment of a receiver by the Court on the rights of a landlord 
to distrain, re-enter, or bring an action for ejectment, 
see pp. 132,151,167. 

As to his right to recover his rent from the receiver, 
see pp. 132, 170. 

On Executor's right of Retainer. — An executor cannot 
exercise his power of retainer out of property over which 
a receiver has been appointed, and receivable after such 
receiver has been effectively appointed (i). But he may 
exercise such power out of property received by the 
executor prior to the appointment of a receiver, which 

; (/) Se Knott End Railway Act, 1898, (1901) 2 Ch. 8. 

(g) Lynde v. Waithman, (1896) 2 Q. B. 180, explaining Foulett v. Sill, 
(1893) 1 Ch. 277. 

I (A) Zynde v. Waithman, (1895) 2 Q. B. p. 188. 

' (i) Davenport v. Moss (1866), 14 W. R. 453 ; Richmond \. White (1879), 
12 Ch. D. p. 362 ; Re Birt (1883), 22 Ch. D. 604 ; Ee Jones (1886), 31 
Ch. D. 440; Re Wells (1890), 45 Ch. D. p. 573. 



96 LAW RELATING TO RECEIVERS AND MANAGERS, 

in ignorance of his rights he has trajisferred to the 
receiver without deducting the debt (Jc) . 

Such right of retainer cannot be exercised out of moneys 
paid into Court by a receiver appointed by the Court for 
an incumbrancer of part of the estate of a deceased person 
to the credit of an action for the administration of the 
estate of such deceased person, as such moneys are nob 
recovered on the authority of the executor, and have there- 
fore never actually or potentially come to his hands (I) . 

On right of Set-off. — A debtor who basi a right of set-off 
against a creditor by reason of a debt owing to him by 
such creditor loses such right of set-off on the appoint- 
ment of a receiver of such debt by way of equitable 
execution on behalf of another creditor of the debtor (m). 

If a tenant is sued for rent by a receiver appointed over 
the estate of his landlord, the tenant cannot set off a debt 
owing by the landlord to him {n) . 

For creditor's right after appointment of receiver in 
debenture holders' action, see p. 93. 

On the Statutes of Limitation. — The appointment of 
a receiver by the Court will not prevent the Statutes of 
Limitation running against a stranger to the suit in re- 
spect of demands against the estate over which the receiver 
has been appointed (o), but it wiU prevent time running 
against a suitor in favour of a stranger, as the possession 
of the Court by its receiver is the possession of the suitor, 
and time cannot run against a person in possession (p) . 

{k) Se Harrison (1886), 32 Ch. D. 395 ; Se Moades, (1899) 1 Q. B. 
905; (1899)2Q. B. 347. 

(Z) Taaffe v. Taafe, (1902) 1 I. E. 148. 

(m) Hx parte Teak Mill Goldfields, Ltd., (1909) 1 K. B. 430. 

(«) Mullarkey v. Domhoe (1885), 16 L. R. Ir. 365. 

(o) Anon. (1737), 2 Atk. 15 ; West, temp. Hardwicke, 299 ; Earritson 
V. Duignan (1842), 2 Dr. & W. 295 ; Wrixon v. Vize (1842), 3 Dr. & W. 
p. 123. 

{p) Wrixon v. Vine, supra. 
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The appointment of a receiver on behalf of an incum- 
brancer, or under such circumstances that an incumbrancer 
has the advantage of his appointment, will prevent the 
Statutes of Limitation running against such incum- 
brancer (q) . 

Payments made by a receiver may amount to the 
acknowledgment of a debt on behalf of the debtor, so as 
to prevent him claiming the benefit of the Statutes of 
Limitation, but this will only be so if, under the circum- 
stances of his appointment, the receiver is the agent of the 
debtor (r), and he is authorised to make the payments(s). 

If an owner of land charged with annuities executes a 
receivership deed in favour of the annuitants under which 
the receiver is to pay the annuities, such owner cannot 
plead the Statutes of Limitation against the annuitants 
on the ground of non-payment, if such non-payment re- 
sults by reason of a deficiency of assets coming to the 
receiver's hands (t) . 

As between Husband and Wife. — The appointment of 
a receiver may have the effect of reducing property be- 
longing to a married woman into the possession of her 
husband. So if a husband married before 1882 has 
created incumbrances on his wife's property, and a receiver 
is appointed by the Court over such property in favour 
of the incumbrancers by an order directing payment off 
of the incumbrances out of his receipts, any money in the 
hands of the receiver wiU. be held to have been reduced 
into the possession of the husband, and will not belong 
to the wife if she survive her husband (m) . 

(?) Chirmeryy. Evans (1864), 11 H. L. C. 115; Penmy^. Torfif (1878), 
W. N. 71. 

(r) Re Hale, (1899) 2 Oh. 107. 

(») Whitley v. Lowe (1858), 25 B. 421 ; Re Bale, tupra. 

(t) Knight v. Bowyer (1857), 23 B. 609. 

(w) Tidd v. Lister (1853), 3 D. M. & a. 857. 

K. H 
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In Lunacy. — When a receiver has been appointed in 
lunacy, an execution creditor is not entitled to take the 
property of the lunatic away from the jurisdiction of the 
Court with the possible result of sending him to a pauper 
lunatic asylum. Subject, however, to the lunatic beiag 
properly maintained, the creditor is entitled to the 
property (x). 

So if property is in the possession of such a receiver 
the Court will restrain an execution creditor from inter- 
fering with the property, even if the sheriff had originally 
taken possession {y) ; but if the sheriff actually takes pos- 
session before the appointment of such receiver, and tetains 
possession, the Court cannot interfere with the rights of 
the judgment creditor, and the fact that the summons for 
a receiver was issued before the sheriff took possession 
will not enable it to so interfere {z) . 

The appointment of a receiver in lunacy does not affect 
the rights of a person who has prior to such appointment 
acquired any charge or lien, suoh as a vendor's lien, on 
the property of the lunatic (a) . 

Where a receiver has been appointed of the property 
of a lunatic in a pauper asylum the guardians are not 
entitled to proceed under a distress warrant obtained from 
a magistrate prior to the appointment of a receiver under 
sect. 299 (1) of the Lunacy Act, 1890, at any rate where 
the order appointing the receiver provides for the payment 
of everything for which the guardians have or may become 
liable (&). 



[x) Ee Winlele, (1894) 2 Oh. 519, commented upon as "a remarkable 
case and a decision upon the special facts " in iJaOTes v. Thomas, (1900) 
2 Ch. 462. 

(3/) Ee Winkle, (1894) 2 Ch. 619. 

(2) Ee Clarhe, (1898) 1 Ch. 336. 

[a) Davies v. Thomas, (1900) 2 Ch. 462. 

(b) mnklev. Bailey, (1897) 1 Ch. 123. 
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The appointment of a receiver in lunacy, and an order 
that such receiver shall pay to the guardians part of the 
arrears owing to them for the maintenance of a pauper 
lunatic, will not prejudice the rights of the gaurdians to 
recover the remainder of such arrears after the death of 
the lunatic (c). 

{c) Re Taylor, (1901) 1 Ct. 480. 



H 
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CHAPTEE VIII. 



REMUNERATION . 



Generally. — With regard to the remuneration of receivers 
appointed by the High Court of Justice the Rules of the 
Supreme Court (Ord. L. r. 1) provide as follows: — 

" Except as provided in the next following rule (a), 
where an order is made directing a receiver to be 
appointed, unless otherwise ordered, the person to be 
appointed shall first give security, . . . and the person 
60 to be appointed shall, unless otherwise ordered, be 
allowed a proper salary or allowance." 

With regard to receivers appointed by the Probate 
Division under the Court of Probate Act, 1857 (20 & 21 
yict. c. 77), it is provided as follows by sect. 72 of that 
Act:— 

" The Court of Probate may direct that administrators 
and receivers appointed pending suits involving matters 
and causes testamentary shall receive out of the personal 
and real estate of the deceased such reasonable remunera- 
tion as the Court thinks fit." 

With regard to the remuneration of receivers appointed 
by the County Courts, the County Court Rules, 1903 
(Ord. XIII. r. 3), provide as follows: " Every receiver 
appointed by the judge shall, unless otherwise ordered, be 
allowed a proper salary or allowance." 

The question whether remuneration shall be allowed or 
not is in the discretion of the judge making the appoint- 

{«) The following rule deals only with the seourity to be given. 



REMUNERATION. 101 

ment, and the Court of Appeal will not interfere with! 
such discretion (6). 

In the absence of special circumstances, remuneration 
will be granted to a receiver or a receiver and manager; 
but it is not generally allowed where the receiver is 
appointed without being required to give security (c) . 

The absence of all mention as to remuneration in the 
order appointing the receiver does not amount to a deci- 
sion that there is to be no remuneration, and notwith- 
standing such absence of mention remuneration may be 
allowed {d) . The circumstances of the case may, however, 
lead to the conclusion that such omission was intended to 
disallow any remuneration (e) . 

The fact that a receiver is receiving remuneration wiU 
not necessarily prevent him from claiming, in addition, 
remuneration in another capacity, for work done by him 
as receiver which would otherwise have been done by him 
in such other capacity. So a director of a company who 
has been appointed a receiver for debenture holders with 
remuneration will not be debarred froon claiming director's 
fees during the period of his receivership in addition to 
his remuneration as receiver (/). 

Remuneration in special cases — Trustees. — Remune- 
ration will not generally be given to a person appointed 
receiver who is also a trustee of the property over which 
he is appointed, but there is no inflexible rule to this 
effect (g) . Remuneration will be given where the appoint- 
ment of the trustee has been made on the ground that no 

(i) Se Bignell, (1892) 1 Ch. 59. 

(c) FilMngton v. Baker (1876), 24 W. E. 234. 

\d) Be Bignell, (1892) 1 Ch. 59. 

(«) Filkington v. Baker (1876), 24 W. R. 234. 

(/) Be South Western of Venezuela Baihcay, (1902) 1 Ch. 701. 

(^) Be Bignell, (1892) 1 Ch. p. 63. See also Brodie v. Ba/rry (1811), 3 
Mer. 695, where it was apparently coBtemplated that the trustee, if 
appointed receiver, should be allowed remuneration. 
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one else can be procured who will act to the same benefit 
of the estate (h) . 

Remuneration may also be given where the trustee 
would be entitled under the trust instrument to remunera- 
tion for his duties as trustee (i) . Remuneration will not, 
however, necessarily be given in such a case (fc) . 

If a receiver and manager of an estate by reason of a 
death becomes trustee and executor in respect of suoh 
estate, he may notwithstanding be continued by the Court 
as receiver at a salary, if a proper case for a receiver is 
made out (I). 

A trustee who, in some other capacity (for example, 
as mortgagee), has power to appoint a receiver of the trust 
property cannot out of Court appoint himself, or be 
appointed by his co-mortgagees, as receiver of the trust 
property so as to entitle himself to remuneration, as in 
such case he would have to fix, or help to fix, his own re- 
muneration, and he will not be allowed to put himself in 
a position where his interests confiict with his duties (w) . 

Parties to the cause. — As a general rule, remuneration 
is not allowed to a party to a cause who is appointed re- 
ceiver in the cause (n); but remuneration in such a case 
is often allowed (o), and is generally allowed to a party 
to the cause who is appointed manager in the absence of 
other reasons to the contrary. 

Mortgagees. — The Court does not generally aUow re- 

(h) SykesY. Sastings (1805), 11 Ves. 363. 
(i) jRe Bignell, (1892) 1 Ch. 59. 
(/c) PilUngton v. Baker (1876), 24 W. E. 234. 
(T) Newport v. Bury (1857), 23 E. 30. 
{m) Nicholson t. Tutin (1857), 3 Jur. N. S. 235. 

(«) Fimgall v. Blake (1829), 2 Moll. p. 80 ; Powys v. Blagrave (1853), 
18 Jur. 462 ; Sargant v. Read (1875), 1 Ch. D. 600. 
(o) Demy v. Scarth, (1906) 1 Ch. 56. 
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muneration to a mortgagee appointed by it as receiver of 
the property included in his mortgage (^') . 

A mortgagee appointed out of Court receiver or 
manager of the property included in his mortgage was not 
entitled, prior to the repeal of the usury laws, to any re- 
muneration as receiver or manager (q). 

Since the repeal of the usury laws, however, a mort- 
gagee appointed under an express power may be entitled 
to such remuneration, provided a bargain to that effect 
was entered into between the mortgagor and mortgagee 
while on equal terms, and knowing perfectly well what 
they were doing, and without any improper pressure, 
unfair dealing, or undue influence on the part of the 
mortgagee (r), and provided the receivership or manager- 
ship comes to an end on the determination of the mort- 
gage, as otherwise such bargain will amount to a clog 
on the equity of redemption. 

For the remuneration payable to a receiver appointed 
by a mortgagee under the statutory power conferred on 
him by the Conveyancing Act, 1881, see sect. 24 (6) of 
that Act, and p. 197. 

Amount of Remuneration— By whom fixed.— The 
amount of remuneration is in the discretion of the 
Court (s), and may be fixed by the judge at the time of 
the appointment of the receiver, or afterwards, or it may 
be referred to a Master in ordinary to fix the amount, or 
less frequently the amount may be fixed by a taxing 
master (t). 

Where a receiver has been appointed by debenture 

(p) Jte TryUrch (1889), 42 Ch. D. 590; Chambers \. Goldwin (1804), 9 
Ves. p. 271. 

[q) Chambers v. GoUwin, supra. 

(r) Mainland v. Upjohn (1889), 41 Ch. D. 126. 

(«) mils T. Wales (1855), 4 D. M. & G. 816 ; Se Bignell, (1892) 
1 Ch. 59. 

(t) Silkstone and Eaigh Moor Coal Co. v. Edey, (1901) 2 Ch. 
p. 655. 



104 LAW RELATING TO EECEIVEES AND MANAGERS. 

holders under a special power in debentures the liquidator 
of the company cannot get the receiver's remuneration 
fixed by the Court on a summons in the winding-up pro- 
ceedings, whether the receiver is agent of the mortgagees 
or the company, but must bring an action against the 
receiver claiming the money in his hands as money of the 
company (u). 

The remuneration to be allowed may take the form of 
poundage or a fixed salary. It is a quantum meruit, and 
is not given according to a fixed scale. Regard will be 
had to the degree of facility or difficulty in carrying out 
the duties in each case. In ordinary cases of the receipt 
of rents a poundage of 3?. per cent, on the rents received 
will be allowed, and 5i. per cent, in cases of difficulty, 
and as much as lOL per cent, in cases of great 
difficulty {x) . 

The poundage may be given not on the gross receipts, 
but on the net profits received by the receiver, if the latter 
appears to be the more fair scale of remuneration {y), and 
it may vary in amount according to the nature of the 
moneys to be collected {z) . 

The remuneration may be ordered to be such sums as 
the judge may think reasonable on taking each account (a). 

In the case of a manager there is no fixed scale of re- 
muneration, but each case must be decided on its 
merits (&). 

The scale laid down for the guidance of judges as to 
the remuneration of official liquidators does not apply 
to receivers (c) . 

{«) In re Vimlios, Ltd., (1900) 1 Ch. 470. 

(x) Bay V. Croft (1840), 2 B. 488 ; Prior v. Bagster (1887), W. N. 194, 
in -vrhicli the modem scale is stated. 

(y) Buckmasier v. Buekmaster (1859), 28 L. J. Ch. 564. 
(a) DcM/ T. Croft (1840), 2 B. 488. 

(a) Welh V. Wales (1855), 4 D. M. & G. 816 ; Neave v. Douglas (1857), 
26 L. J. Ch. 756. 

(b) Prior v. Bagster (1887), W. N. 194. 

(c) Prior v. Bagster, sup'^a. 
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For amount of remuneration in the case of receivers 
appointed by way of equitable execution in the King's 
Bench Division, see p. 81 ; axid ia the County Courts, see 
p. 82. 

Alteration of Remuneration. — The amount of the re- 
muneration may be altered from time to time, the amount 
of the percentage being increased m case of increased 
difficulty of collection, or diminished in case of increased 
facility of collection (d), and the form of the remunera- 
tion may be altered, as, for example, from a percentage 
of the gross receipts to a percentage of the net profits (e). 

Extra Remuneration. — It is the practice of the Court 
to make a receiver an allowance for extraordinary services, 
whether he is receiving remuneration for ordinary ser- 
vices or not (/), amd the Court may even mate such an 
allowance to a receiver who has forfeited his salary by 
not complying with a rule of Court (g) . 

A receiver who wishes to claim extra remuneration 
should ask for it from the Court before he gives the extra- 
ordinary services, and if he does not do so he runs a great 
risk of not getting it; but the Court, when all the circum- 
stances are before it, will see that right is done (h). 

Such remuneration will be allowed where the services 
rendered were properly rendered by the receiver, and led 
to the preservation or increase of the estate . 

So extra remuneration has been allowed to a receiver 
and manager who performed skilled manual labour in the 
business (i); to a receiver attending a suit to recover part 

((?) Day V. Croft (1840), 2 B. 488 ; Buckmaster v. Buekmaster (1859), 28 
L. J. Ch. 564 ; Neaee v. Douglas (1857), 26 L. J. Ch. 756. 

(e) Buckmaster v. Buekmaster, supra. 

(/) MaXeoTm v. O'Callagham, (1837), 3 M. & Cr. 52; Sarris v. 
(1897) 2 Ch. 80. 

(g) Potts T. leighton (1808), 15 Ves. 273. 

(h) Harris v. Sleep, (1897) 2 Ch. p. 85. 

(i) Harris v. iSleep, (1897) 2 Ch. 80. 
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of the estate in a foreign Court where his presence was 
necessary, and was instrumental in recovering part of the 
estate, but not for attending suits where his presence was 
not necessary (it); nor for attending a survey of the pro- 
perty where his presence was not material to the success 
of the survey (Z). 

It seems doubtful whether a receiver would be allowed 
extra remuneration for services rendered by him, even 
though such services benefit the estate, if the services are 
not such as the receiver is properly qualified to render 
and the services of a properly qualified person would have 
secured further benefits to the estate. 

Receiver's right of recovery of his Remuneration. — 

A receiver cannot insist on having all payments in respect 
of the property of which he is receiver made to him so 
as to entitle him to remuneration in respect of the whole 
thereof, and cannot resist payment into Court of sums 
which would otherwise pass through his hands, and so 
increase his remuneration, even where such payment into 
Court is made with the express idea of defeating the re- 
ceiver's poundage (m) . 

A receiver or manager appointed by the Court is an 
officer of the Court appointed for the convenience of all 
parties, and on the terms that he is to do certain work, and 
be paid remuneration therefor. The honour of the Court 
is involved in seeing that the arrangement is fulfilled with 
the utmost punctuality by the parties thereto, but not, of 
course, at the expense of third persons {n). 

A receiver or manager so appointed is consequently 
entitled to his remuneration out of the property of which 

{h) Malcolm v. 0' Callaghan, supra. 

(Q In re Ormsby (1809), 1 Ball & Beatty, 189 ; explained by Sarria v. 
Sleep, (1897) 2 Ch. p. 84. 

(m) Saigh t. Grattan (1839), 1 Bea. 201 ; Weale v. Ireland (1841), 5 
Jur. 405. 

(») Davy V. Scarth, (1906) 1 Ch. p. 57. 
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he is appointed receiver, and to a Ken on suck property as 
against all the parties to the suit in which he was 
appointed (o), but not as against third parties (p). 

A receiver or manager appointed out of Court being the 
agent only of the person who appoints him can claim 
his remuneration only out of the interest in the property 
of the person appointing him, and not out of the interest 
of a third party (q). 

If, however, a person who is not a party to the suit, or 
in the case of a receiver or manager appointed out of 
Court any third party, acts in such a way as to acquiesce 
in such appointment and to take advantage of it, he cannot 
dispute the claim of the receiver or manager to have his 
remuneration satisfied out of that person's interest in the 
property (r) . 

So a prior mortgagee who allows a receiver to receive 
the rents of the mortgaged property cannot claim the 
rents so collected by himi without allowing him to deduct 
his remuneration from such rents (s). 

In the case of settled estates, if it becomes necessary 
to have a receiver, the estate for life is inherently subject 
to it, and it is the right of the remainderman to have a 
receiver appointed, and to have the ordinary expenses of 
such appointment, which would include the receiver's re- 
muneration, out of the life estate (t). 

A person who advances money to a receiver, knowing 
him to be a receiver, on the security of property subject to 



(o) Bernard v. Dames (1862), 7 L. T. 372 ; Batten t. Wedgwood Coal 
and Iron Co. (1884), 28 Ch. D. 317 ; Strapp v. Bull, Sons # Co., (1895) 
2 Ch. 1 ; Da/vy t. Scarth, supra. 

(p) Bernard v. Davies, svpra ; Davy T. Scarth, supra. 

(q) Bernard v. Davies, supra. 

(r) Bernard y. Davies, sttpra ; Re Glasdir Copper Mines, Ltd., (1906) 
1 Ch. 365 ; Me A. Boynton, Ltd., (1910) 1 Ch. 519. 

(») Davy V. Price (1883), W. N. 226. 

(t) Shores. Shore (1859), 4 Drew. 501. 
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the receivership, takes his security subject to the right of 
the receiver to his remimeration out of such property (m) . 
Costs which have been incurred in constituting a fund, 
which the Court is asked to distribute for the benefit of 
a receiver and the other parties entitled, as, for example, 
the costs of a sale, and also an abortive sale of property 
over which a receiver and manager has been appointed 
in a debenture holders' action, will have priority over the 
remuneration of the receiver {x). 

Set-off. — A receiver will not be made to set off his re- 
muneration against a debt owing by him to the estate of 
fwhich he is receiver, but will be allowed to retain his 
remuneration out of such estate, notwithstanding such 
debt remains unpaid, such remuneration being given to 
him so as to keep himself alive during his work as 
receiver (y). 

When Receiver will be deprived of his Remuneration. 

— A receiver may be deprived of his remuneration at any 
time if he has been guilty of misconduct. So he will not 
be allowed his ordinary remuneration so long as he fails 
to pass his accounts regularly (z) ; but he will not on this 
ground be deprived of extra remuneration for extra 
services rendered by him (a) . He may be allowed his 
ordinary remuneration even where he fails to account, 
if all parties interesited consent, but this cannot be done 
where some of the parties are not sui juris (&). 

(m) In re New Zealand Railway Co., (1901) W. N. 105 ; He Glasdir 
Copper Mines, Ltd., (1906) 1 Ch. 365 ; Se A. Boynton, Ltd., (1910) 1 Ch. 
619. 

(x) Batten v. Wedgwood Coal and Iron Co. (1884), 28 Ch. D. 317. 

(y) Davy v. Searth, (1906) 1 Ch. 55. 

(z) White v. Lady Lincoln (1803), 8 Ves. p. 371 ; Potts v. Leighton 
(1808), 15 Ves. 273 ; Lease v. Meilly (1843), 4 Dr. & W. 284 ; BrUtowe v. 
Needham (1863), 8 L. T. 652. See Ord. L. i. 18. 

(a) Potts V. Leighton, supra. 

(b) Lease v. Seilly, supra. 
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A manager will not be aUowed his commission during 
his absence from the management (c), though he may be 
allowed all reasonable payments made by him to his agents 
during his absence for the management of the pro- 
perty (<Z). 

(e) Forrest v. Hlwes (1816), 2 Mer. 68 ; Chambers v. Goldwin (1804), 9 
Ves. 254. 

(d) Forrest v. Flices, supra. 
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CHAPTEK IX. 



SURETIES. 



Rules of the Supreme Court. — With regard to the 
security to be given by receivers appointed by the High 
Court of Justice, the Eules of the Supreme Court 
(Ord. L.) provide as follows: — 

E,. 16. " Except as provided in the next following rule, 
where an order is made directing a receiver to be 
appointed, unless otherwise ordered, the person to be 
appointed shaU first give security, to be allowed by the 
Court or a judge and taken before a persoa authorised 
to administer oaths, duly to account for what he shall 
receive a<s such receiver, and to pay the same as the Court 
or judge shall direct; . . Such security shall be by 
recognizance in the form No. 21 in Appendix {a), unless 
the Court or a judge shall otherwise order." 

B,. 16a. "Where the amount for which security is to 
be given does not exceed 500Z., such security may be given 
by an undertaking in the form specified in the Appendix 
to these Rules, which may be cited as Form No. 21a of 
Appendix L. of the Rules of the Supreme Court (&). 
Such undertaking shall be signed by the receiver and his 
surety or sureties, or in the case of a guarantee or other 
company shall be sealed with the seal of such company. 
The undertaking shall be filed in the Central Office, or 
where the proceedings are pending in a district registry 
in such registry, and kept as of record until the same shall 
have been duly vacated." 

(a) Eor this form, see p. 203. 

(b) For this form, see p. 206. 
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R. 17. "Where any judgment or order is pronounced 
or made in Court appointing a person therein named to 
be receiver, the Court or a judge may adjourn to chambers 
the cause or matter then pending, in order that the person 
named as receiver may give security as in the last preced- 
ing rule mentioned, and may thereupon direct such 
judgment or order to be drawn up." 

Ord. LX. r. 4. " Where by the practice of the Chancery 
Division, recognizances are required to be given, such 
recognizances shall be given to the two senior chief clerks 
for the time being of the judge to whom the cause or 
matter is assigned; and when the same are by any judg- 
ment or order directed to be vacated, the proper officer 
shall, on due notice thereof, attend one of the said chief 
clerks, who shall thereupon vacate such recognizances in 
the usual manner." 

County Court Rules. — With regard to the security to 
be given by receivers appointed by the County Courts, 
the County Court Eules (Ord. XIII. r. 2) provide as 
follows: — 

" Every receiver appointed by the judge, other than 
the high bailiff, shall, unless the judge otherwise orders, 
give such security to the registrar for the faithful dis- 
charge of his duties, and the payment over of money, as 
the judge shall direct" (c). 

By Receivers appointed under Court of Probate Act, 
1857. — In the case of receivers appointed by the Probate 
Division under sect. 71 of the Court of Probate Act, 1857 
(20 & 21 Vict. c. 77), it is provided by sect. 21 of the 
Court of Probate Act, 1858 (21 & 22 Vict. c. 95), as 
follows: — 

" It shall be lawful for the Court of Probate to require 
security by bond, in such form as by any rules and orders 

(c) For form of bond to be given, see p. 207. 
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shall from time to time be directed, with or without 
sureties, from any receiver of the real estate of any de- 
ceased person appointed by the said Court under sect. 71 
of 'the Court of Probate Act;' and the Court may, on 
application, made on motion or in a summary way, order 
one of the registrars of the Court to assign the same to 
some person to be named in such order; and such person, 
his executors or administrators, shall thereupon be en- 
titled to sue on the said security or put the same in fortse 
in his or their own name or names, both at law or in 
equity, as if the same had been originally given to him 
instead of to the judge of the said Court, and shall be 
entitled to recover thereon, as trustee for all persons in- 
terested, the full amount due in virtue thereof." 

By Receiver appointed in K.B.D. by way of equitable 
execution. — In the case of receivers appointed by way of 
equitable execution in the King's Bench Division the 
Central Office Regulations provide as follows: — 

1. The judgment creditor should attend before the 
Master for the purpose of fixing the amount for which 
security is to be given. The security should be by bond 
with the proper Inland Eevenue stamp. This is 2s. 6d. 
per cent, up to and not exceeding 300Z. Beyond this 
amount the stamp is 10s., irrespective of the amount of 
the security. The penalty will in general be fixed at 
twice the amount of the gross annual income of the pro- 
perty, or at the amount of the capital money, if any, 
likely to be paid to the receiver. 

2. There must also be an attendance for the purpose of 
allowing the sureties and settling the form of bond, and 
(unless the surety is one of the usually accepted societies) 
the usual affidavit of justification will have to be made by 
the sureties, and a certificiate must be given by the 
solicitors of the judgment creditor that the sureties are 
respectable and credible persons. This certificate does not 



SUEETIES. 113 

require a stamp. The appointment given by the Master 
for settling the security should be endorsed on the order 
appointing the receiver, and must bear a 10s. stamp, and 
must, after being stamped, be entered at Eoom 175 before 
being taken to the Master. Certain guarantee companies 
will b© accepted, and also any other guarantee company 
proof of whose responsibility shall be given to the satis- 
faction of the Master. Notice of the appointment should 
be given to the judgment debtor, who ought to have an 
opportunity of objecting to the sureties and amount of 
security. If the judgment was signed in default of 
appearance, the notice should be filed in the Writ and 
Appearance Department, and a copy also sent by post to 
the judgment debtor. 

3. The bond should be given to the two senior King's 
Bench Masters, and when approved and executed should 
be left, with 2s. 6d. stamp affixed, with the Master to be 
transmitted to the General Filing Department of the 
Central Office. A certificate, with 2s. 6d. stamp, of the 
security being completed may be endorsed on the order 
appointing the receiver if the execution creditor should 
desire it, and signed by the Master (d) . 

Where the judgment for debt and costs is for a sum 
less than 501., the usual clause as to security is omitted, 
and in cases where the receiver is not the plaintiff, the 
plaintiff is made by the order answerable for the acts and 
defaults of the receiver, but he shall not receive more than 
the amount of his judgment debt and allowed costs of 
obtaining this order without leave of the Court, or first 
giving (at the plaintiff's own cost, unless otherwise 
ordered) the usual security to the satisfaction of the 
Master (e) . 

By Receiver appointed in County Court by way oi 
equitable execution. — See p . 82 . 

(rf) See Annut.1 Practice, 1912, p. 840. 
{«) See Annual Practice, 1912, p. 839. 
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Recognizances. — The recognizances must be given in 
the case of a receiver appointed in tlhe Chancery Division 
to the two senior Masters for the time being of the judge 
to whom the cause or matter is assigned (Ord. LX. r. 4), 
and no recognizance will he enrolled after six months 
from the acknowledgment thereof, except under special 
circumstances, and on an order made by the Court or a 
judge upon motion for the enrolment thereof after that 
time (Ord. LXI. r. 14). An order may be made for the 
enrolment of a recognizance nunc pro tunc (/) . It is, 
however, not now necessary to enroll the recognizance, as 
Ord. LXI. r. 8a provides that it shall not be necessary to 
enroll any reoog'nizance or bond given by a receiver in 
pursuance of an order of the Court or a judge, but the 
same shall be filed and kept as a record until the same 
has been duly vacated by order. 

What Security required. — The amount of the security 
required is usually, in the case of a receiver of rents, 
double the annual rental, and where capital sums are to 
be recovered, the amount of such capital sums. 

The number of the sureties required is generally two, 
but they may be increased in order to reduce the liability 
of each (g) . 

A guarantee society may be accepted instead of the 
usual sureties (h) . In such case an affidavit will be re- 
quired showing the financial position of the society, and 
the proper mode of execution of a bond of such society. 

If a guarantee society has been accepted as surety, and 
the amount of the security does not exceed 2,000?., the 
receiver's recognizance will be dispensed with, and a bond 
by the society and the receiver will be considered suffi- 
cient. 

(/) Vaughan v. Vaughan (1743), 1 Dick. 90. 
(g) Se'ton, 6th ed., p. 777. 

(A) Colmore t. North (1872), 42 L. J. Ch. 4; Carpenter v. Solicitor to 
the Treasury (1882), L. E. 7 P. D. 238. 
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A bond of tlie Railway Passengers' Insurance Com- 
pany, Limited, will be accepted (*) . 

It appears that the bond of a foreign company might 
be accepted (fc), though, as a general rule, sureties will 
be required to be resident in England (I) . 

A transfer of Government Stock will be accepted as 
sufficient security (m), but an assignment of a mortgage 
belonging to the receiver will not be accepted (n) . 

Cost of finding Security. — When a receiver or manager, 
or a receiver and manager, of a business is appointed with 
salary or remuneration, he is bound to pay the reasonable 
expenses incurred by him in finding security either by a 
bond and sureties, or by a guarantee society ; but if he is 
appointed without salary or remuneration, he will be 
allowed the amount of such expenses, for example, the 
amount of the premium paid to a guarantee society (o) . 

When Security dispensed with. — The receiver's recog- 
nizance alone will sometimes be accepted without any 
security (p). This will be the case where a receiver is 
appointed of a testator's property, not by the Court, but 
by the testator's own direction (q). 

If immediate possession by the receiver is necessary 
for the protection of the property, he may be appointed 
without giving security (r), or he may be allowed to go 
into possession at once on the undertaking of the plaintiff 

(i) In re Spiritine, Ltd., (1902) W. N. 124. 

(i) Aldrich T. British Griffin Chilled Iron and Steel Co., Ltd., (1904) 
2 K. B. 850. 

{1} Cockburn t. Raphael (1825), 2 S. & St. 453. 

(m) Kerr on Eeceivera, 5th ed., p. 148. 

(») MeadY. Lord Orrery (1745), 3 Atk. 237. 

(o) Karris t. Sleep, (1897) 2 Ch. 80. 

{p) Carlisle V. Berkley (1759), 2 Ambl. 599 ; Sidoutv. Flymouth {nZ7), 
1 Diok. 68. 

(?) Sibbert-v. S. (1808), 3 Mer. 681. 

(r) Taylor v. Bekeraley (1876), 2 Ch. D. 302. 

l2 
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to be responsible for his receipts prior to his completing 
his security (s). Security may also be dispensed with 
where the receiver is appointed not for the purpose of 
taking possession, but only of creating a charge on the 
property (t), or by way of an injunction to restrain the 
defendant from getting possession when the property 
ultimately becomes receivable, as in the case of the 
appointment of a receiver of a reversionary interest (ii) . 

It is also not unusual to dispense with security where 
the receiver is appointed without remuneration (a;) . 

It may be dispensed with in the case of a receiver and 
manager of an estate where the testator has shown by his 
will that he would have trusted the person appointed in 
that capacity (y) . 

Also in a case where, from the nature of the duties, 
there is likely to be more expenditure than incoming {z) . 

In the King's Bench Division security will be generally 
dispensed with if the amount to be received is small (a) . 

It may be dispensed with especially in the case of an 
interim receiver where the party on whose application the 
receiver is appointed undertakes to be responsible for all 
moneys received by the receiver. 

The undertaking given by the plaintiff in a debenture 
holders' action on the appointment of a receiver to act at 
once must be so framed as to extend to all liabilities which 
would be covered by the security when completed, and not 
only to the receiver's receipts {b). 

It has been held that security will never be dispensed 

(s) Making t. Perei/ Ibotsm <$■ Sons, (1891) 1 Ch. 133. 

[t) Hewett V. Murray (1885), 64 L. J. Ch. 572. 

(») Fuggh v. BUnd (1883), 11 Q. B. D. 711. 

{x) Gardner v. Blane (1842), 1 Hare, 381. 

\y) Re Bignell, (1892) 1 Ch. p. 63. 

(«) Hyde t. Warden (1876), L. B. 1 Ex. D. 309. 

(a) Seep. 113, supra. 

[b) Practice Note (1900), W. N. 68. 
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with where any parties are interested who are not com- 
petent to consent (c) . 

Effect of giving Security.— If a receiver is appointed 
by an order which dispenses Avith security, or is silent as 
to security, he is duly appointed as from the date of such 
order, and can at once validly enter into possession of the 
property as such (d) . 

If, however, a receiver is appointed conditionally upon 
giving security, different considerations apply according 
to whether the property in respect of which he is appointed 
is land or not. 

In the case of the appointment of a receiver of the rents 
of land at the instance of a judgment creditor, though 
conditional upon the receiver giving security, such 
appointment operates as an immediate delivery of the 
land in execution, and when the security is afterwards 
given, the order relates back to the date when it was made, 
so that the charge crystallises at the date of the order (e) . 

In the case, however, of the appointment of a receiver 
of property other than land, conditional upon the receiver 
giving security, his appointment is not effectual until tlie 
security is given, and he cannot until then obtain posses- 
sion or give a receipt for the property (/). When the 
security is given it relates back to the date of the appoint- 
ment, as in the case of land, but subject to anything 
happening in relation to the property and taking com- 
plete effect in the meantime (g). 

'c) TyUe v. TyUe (1853), 17 B. 583. But see Gardner v. Blane (1842), 
1 Hare, 381. 

id) Taylor -v. Ihkersley (1876), 2 Ch. D. 302; Morrisons. The Skerne 
Ironworks Co., Ltd. (1889) 60 L. T. 588. 

(e) Ex parU Evans (1879), 13 Ch. D. 252; InreShephard (1889), 43 
Ch. D. p. 135 ; Ridottt v. Fowler, (1904) 1 Ch. p. 661. 

(/) Edwards v. Edwards (1876), 2 Ch. D. 291 ; Ridmt v. FowUr, (1904) 
1 Ch. 658. 

g) Edwards v. Edwards, supra; Bidout v. Fowler, supra; Faheyv. Tohin, 
(1901) 1 I. R. 611. 
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The above rules only apply where the title of the re- 
ceiver a-s against third parties is concerned. 

In the case of parties present before the Court on the 
appointment, such appointment, even if conditional on 
giving security, is effectual against all such parties as 
from the date of such appointment, and not only from the 
date of giving security (h) . 

The solicitor who represents a party applying for a 
receiver, and makes an aiHdavit approving his appoint- 
ment, is in this respect in the position of a party present 
at the appointment, and cannot gain priority as against 
the receiver by reason of any act done tetween the appoint- 
ment and the giving of security (i) . 

The sureties, as well as the receiver, are liable for any 
moneys received before as well as that received after the 
giving of security (k) . 

Further Security. — If a receiver is appointed until 
judgment or further order, and the appointment is then 
continued by the Court, the receiver must give further 
security (I) . 

A receiver may also be required to give further security 
where there is an increase in the value of the property 
over which he is appointed. 

Liability of Sureties.— In general the sureties of a re- 
ceiver are answerable to the amount secured by their re- 
cognizance for such interest as well as for such principal 
as the receiver is liable to pay (to), and also for such costs 
as the receiver is liable to pay (w) . 

W Smart y. Flood i Co. (1883), 49 L. T. 467; In re Birt {ISSS), 22 
Oh. D. 604 ; Sidout v. Fowler, (1904) 1 Ch. p. 663. 

(i) Wiekens v. Townshend (1830), 1 R. & M. 361 ; In re Birt, supra. 

(i) Smart v. Flood, supra. 

{I) Brinsley t. Lynton and Lynmouth Hotel and Property Co (1895) 
W. N. 63. " 

(m) Dawson v. Baynes (1826), 2 Ruas. 466 ; In re Graham, (1895) 1 
Oil. 66. 

(n) In re Graham, supra. 
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When the recognizance is put in force against him, a 
surety may apply to the Court by which the receiver has 
been appointed to have the account taken by such Court. 
On taking the account the Court does not necessarily exact 
the full amount of the sum mentioned in the recogni- 
zance, but the Court when it looks into the case, and 
considers the nature of the office of the receiver in the 
circumstances, applies not a principle of contract but a 
principle of equity to the account, and relieves the sureties 
against demands which the Court on a full consideration 
of the matter thinks the sureties ought to have allowed in 
their favour (o); since it is always in the discretion of 
the Court whether it will allow recourse to be had to the 
sureties or not {p) . 

On these principles the surety has been held liable for 
the costs of attachment of the receiver for failure to 
account, and the appointment of a new receiver in his 
place, and other costs consequent thereon (q) . He may 
be liable to pay costs of proceedings which the receiver 
ought to have paid, even if the order in such proceedings 
omits to order the receiver to pay them (r) . 

A surety of a receiver of rents and profits of real estate 
has been held liable for (1) moneys paid under a fire 
insurance policy taken out by the receiver; (2) dividends 
of funds in Court representing proceeds of sale of real 
estate; and (3) a sum paid to the receiver out of personal 
estate to be applied in repair of real estate, aU of which 
had been misappropriated by the receiver (s). 

A surety will not be Liable for interest for which his 
receiver would have been liable in a case where the receiver 
has omitted to account, and become a bankrupt, if the 



(o) Se Graham, supra. 

{p) Ludgater v. Channell (1851), 3 Mao. & Gr. p. 178. 
(?) MaunaellT. Egan (1846), 3 J. & L. 251 ; Me Nugent' a Estate, (1897) 
1 I. E. 464. 

(r) Re Nugent e Estate, supra. 
(») Se Graham, (1895) 1 Ch. 66. 
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parties to the action, with knowledge of the facts, have 
for some time taken no steps to have his accounts 
passed (t). 

The surety will not be liable in respect of property 
received by the receiver in any capacity other than his 
capacity as receiver, unless the circumstances are such as 
to estop the receiver from denying that he received such 
property in his capacity as receiver. So where a receiver 
appointed in lunacy made away with rents received by 
him after the death of the lunatic, his surety will not be 
held liable for the sums so made away with (m). 

A surety is not liable to make good to trade creditors 
who have supplied goods to a receiver for the benefit of 
the estate of which he is receiver, any loss occasioned to 
them by reason of the receiver having misappropriated 
funds, and so not being entitied to be indemnified against 
the full amount owing to such creditors (x) . 

When Liability arises. — As a general rule the Court 
will not hold a surety liable until the amount for which 
the receiver is liable has been ascertained, and the receiver 
has been called upon for such amount (y) ; but if from the 
circumstances of the case the ordinary means are not 
available for ascertaining the amount due from the receiver 
and enforcing the claim against him, the Court will allow 
direct recourse to be had to the surety without any pre- 
liminary claim against the receiver. For example, such 
direct recourse will be allowed where the receiver has 
absconded or is dead (z). 



(«) Dawson v. Sat/nes (1826), 2 Euss. 466. 

(«) In re Walker, (1907) 2 Ch. 120. 

(x) In re British Fotoer, Traction and Lighting Co., ltd., (1910) 2 Ch. 
470. 

(y) Ludgattr v. Channell (1851), 3 Mac. & G. 175 ; Brandon v. B. (1859), 
28 L. J. Ch. 147. 

[z) Ludgater v. Channell, supra. 
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Surety's Indemnity and other rights. — A surety must 
not attempt to protect himself by any means which will 
enable him to control the dealings of the receiver with 
the property, as, for example, by having the receiver's 
receipts paid into the Bank to the joint account of himself 
and the receiver, as if he does so and the money is lost, 
even by the default of a third party, the surety will be 
liable to make good such loss (a) . 

A surety to whom recourse has been made, and has 
paid up, is entitled to all the rights and securities of the 
creditor whose claim he has satisfied. Accordingly, the 
surety is entitled to sue the receiver upon his recogniz- 
ance (6), and also any co-surety who has not paid upon 
his recognizance (c), and the creditor is bound to use the 
utmost care to preserve all securities intact for the benefit 
of the surety who has paid, and if the securities are not so 
preserved, for example, if the recognizances of the co- 
sureties are allowed to lapse, the surety will be entitled 
to contribution from such creditor to the amount to which 
the surety has been damaged by the loss of such 
security (d). 

The surety does not lose his general right of indemnity 
against such property of the receiver as was available to 
the creditor by reason of the fact that he has taken a 
specific security from the receiver as indemnity against 
all losses in respect of his suretyship (e) . 

Where the surety for a receiver has advanced sums to 
the receiver for the purpose of making proper disburse- 
ments, he is entitled to stand in the place of the receiver 
and to receive sums ordered to be paid out of Court to the 



(a) Salway t. Salway (1831), 2 Eus. & M. 215 ; affirmed mi nomine 
White V. Baugh (1835), 9 Bligh, 181. 

(b) Henderson v. Skerrett (1843), !> Ir. Eq. Rep. 404. 

(c) Woods V. Creaghe (1828), 2 Hog. 60 ; Ee NiigentU Assignee's Estate, 
(1907) 1 I. R. 198. 

(d) Ee Nugenfs Assignee's Estate, supra. 

(e) Srandon t. B. (1869), 28 L. J. Ch. 147. 
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receiver by way of indiemnity against such disbursements, 
and to an injunction to restrain the payment out of the 
moneys without satisfying his claim (/) . 

Attendance at Accounts. — The surety is not entitled^ 
to attend on taking the receiver's accounts, except at his 
own expense, and is not entitled to have the accounts 
re-opened on the ground that he was not given notice that 
the account was to be taken {g) . 

Death of Surety. — Where a surety dies leaving property 
bound by his recognizance, his death is no ground for 
requiring the receiver to procure a new surety, but where 
it appears that the deceased surety has not left any pro- 
perty which could be made available for the purpose of 
satisfying the recognizance in case it should ever be 
necessary to resort to it, a new surety will be required {h) . 

Discharge of Surety. — A surety for a receiver cannot 
get his recognizance vacated during the continuance of 
the receivership at his own request, unless he can prove 
underhand practice, and that the person secured was con- 
nected with such underhand practice («), or unless it can 
be shown to he for the benefit of the parties in the 
cause Qc) . 

If a surety is discharged during the continuance of the 
receivership, the receiver will be required to find another 
surety in his place (l) . 

The surety, if he has become liable to pay, will not get 
his discharge on payment to some one other than the 



(/) eiossup V. Sarrison (1814), Cooper, 61 ; 3 Ves. & B. 134. 
(g) Re Birmmgham Brewing, %e. Co., Ltd. (1883), 31 "W. R. 415. 
{h) Averallv. Wade (1841), Flan. & K. 341. 
(i) Hamilim v. Brewster (1820), 2 Moll. 407. 
(k) Griffith v. Griffith (1751), 2 Ves. Sen. 401. 
(?) Vaughm v. Vaughan (1743), 1 Dick. 90. 
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proper person to receive such payment, for example, the 
plaintiff's solicitor, unless notice has been given to the 
person entitled to receive such payment, that an order 
will be made for the discharge of the surety unless cause 
is shown to the contrary (m) . 

(m) Mann t. Sfennett (1845), 8 B. 189. 
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CHAPTEE X. 

DUTIES, POWERS AND RIGHTS. 

Generally. — The duties of a receiver appointed pending a 
suit commence (subject to anything to the contrary in the 
order appointing him, and to the suspension of his powers 
until he has given security if his appointment is condi- 
tional on giving security) from the date of his appoint- 
ment, and if the decree in the action is appealed from, do 
not, subject to any order to the contrary, cease until the 
appeal has been disposed of (a) . 

The primary duties of a receiver are to obey the order 
by which he is appointed in every particular, and to get 
into his exclusive possession, so far as is possible, and to 
preserve the property over which he is appointed 
receiver (6). 

If he is in doubt as to what 'he should do, it is open 
to him to take the opinion of the Court as to his duties. 

He ought not, without the leave of the Court, to embark 
on any speculative venture in connection with the pro- 
perty (c), and the Court will not give its consent to any 
expenditure which it considers speculative {d) . 

It will not permit a receiver appointed for a mortgagee 
to start a new business upon the mortgEiged premises, even 
if advantageous to do so (e) . 

(«) Taylor v. Taylor (1881), L. E. 6 P. D. 29. 

(J) M parte Earris (1876), 2 Ch. D. p. 424 ; Ideal Bedding Co., ltd. v. 
Bolland, (1907) 2 Ch. p. 169; Re Newdigate Colliery, Ltd., (1912) 1 Ch. 
468. 

(c) Re British Bower, ^c. Co., Ltd., (1907) 1 Ch. p. 535. 

{d) Securities and Broperties Corporation, Ltd. v. Brighton Alhamh-a, 
Ltd. (1893), 62 L.J. Ch. 566. 

(«) IFhitley v. Challis, (1892) 1 Ch. p. 72. 
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It cannot authorise a receiver appointed in a partner- 
ship action to do anythiag which it could not authorise 
one partner to do against the will of the other, but can 
only give powers to the receiver to enable him to carry 
into effect the contract between the partners (/). 

The Court will not give its receiver such powers as wiU 
bring him into conflict with the Attorney-General {g) . 

A receiver should not meddle with the rights of the 
parties to the suit in the property Qi) . 

An unauthorised act by a receiver may bind the parties 
to the suit if they do not protest against it in proper time, 
as, for example, where the receiver without authority takes 
a lease of property (i) . 

Duty to consider all Parties equally. — A receiver, or 
receiver and manager, appointed by the Court must con- 
sider equally the rights of all parties interested in the 
property of which he is receiver, and must not act so as 
to benefit one at the expense of the other. So, where a 
company had entered into several contracts to supply coal 
at a certain price, and a receiver and manager was 
appointed of the undertaking of the company on the appli- 
cation of the debenture holders, and the receiver and 
manager applied to the Court for leave generally to break 
the company's contracts for the supply of coal, in order 
that he might increase the profits by selling the coal at a 
better price elsewhere, the Court refused such leave on 
the ground that such breach would unduly favour the 
debenture holders by creating a larger fund for the de- 
benture holders, while throwing the burden of an action 
for damages on the mortgagor, and also injuring the good- 
will of the business (fc). 

(/) Niemann v. Xiemanti (1889), 43 Ch. D. 198. 

{ff) JDe Winton y. Mayor of Bneon (IS.'JS), 28 B. p. 542. 

(A) aComu/r t. Malme (183*), 1 Ir. Eq. Rep. 20. 

(i) Neate v. Finh (1850), 3 Mac. & G. 476. 

{Tc) Re NewdigaU Colliery, Ltd., (1912) 1 Oh. 468. 
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Taking possession of Property. — See Chap. XI. 

Repairs to Property. — Proper repairs of real estate are 
a matter which falls within the functioiis of a receiver 
where he is appointed to receive the rents and. profits. 
He is allowed to do certain repairs without the leave of 
the Court. In fact, he may at his own risk execute re- 
pairs of a more extensive kind. There is no exact rule 
as to the amount he may do upon his own responsihility, 
but what he does upon his own responsibility is liable to 
be questioned, unless he has obtained the previous sanction 
of the Court (Z). 

A receiver should therefore, unless the contemplated 
repairs are ordinary (m), and of small cost {n), obtain 
the leave of the Court to do repairs. If without leave he 
lays out money in repairs, a reference to a Master may 
be ordered to enquire to what extent such repairs were 
reasonable and for the benefit of the parties interested, 
and the receiver will be allowed the costs of such only as 
are held to be so reasonable and for the benefit of the 
parties (o). See also Chap. XVI. 

Insurance. — It is the practice for receivers appointed 
by the Court to insure against loss by fire, and it is con- 
sistent with their duty to do so, and the Court wiU, there- 
fore, allow the receiver in his accounts the premiums on 
a reasonable insurance, and anything received by him 
under such policy will be received by him as receiver, and 
accounted for accordingly (p) . 

Similarly, if property is already insured, he will be 



it) lU Graham, (1895) 1 Ch. p. 72. 
(m) ThornUU v. Thornhill (1845), 14 Sim. 600. 

(») Bltmt V. Clitherow (1802), 6 Ves. 799 ; Att.-Gen. v. Vigor (1805), 
11 Ves. 563. 

(o) Att.-Gen. v. Vigor, supra; Tempest v. Ord (1816), 2 Mer. 55. 
(p) Re Graham, (1895) 1 Ch. p. 71. 
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allowed the premiums necessary to keep up the existing 
policy (g). 

For the powers of a receiver appointed out of Court 
by a mortgagee under sect. 19 of the Conveyancing Act, 
1S81, see sect. 24, sub-sect. 7, of that Aot, and p. 197. 

Leasing. — Formerly a receiver appointed by the Court 
could not let the property, even for a year, without the 
sanctioai of the Court (r). Now, however, he may without 
leave let for a year certain, or less, or for any term not 
exceeding three years (s). Any lease granted must be 
made upon the most advantageous terms available {t). 
He cannot, nor can the Court empower him to, grant any 
lease beyond such as the title of the parties to the suit 
would justify (m). 

An ordinary receiver appointed under an express power 
has no power to lease, except such, if any, as is expjressly 
given by the deed appointing him. 

No statutory power to lease is given to a receiver 
appointed by a mortgagee under the power given by 
sect. 19 of the Conveyancing and Law of Property Act, 
1881. 

A receiver cannot lease any part of the property to 
himself, or to a trustee for him (x) ; but where all the 
parties really interested consent, and it is for the benefit 
of the estate, the Court may allow him to do so (y) . 

Dealings with Tenants : (a) Distress. — A receiver 

(q) Re Graham, supra. 

(r) Morris v. Slme (1790), 1 Ves. jun. 139 ; Wynne v. Lord Newborough 
(1790), 1 Ves. jtm. 164. 

(s) Daniell's Ch. Pr., 7th ed., p. 1443. 

(<) Wynne t. Lord Newborough, supra. 

(u) Gibbins v. Howell (1818), 3 Madd. 469. 

[x) Alven v. Bond (1841), Fl. & K. p. 224 ; Stannus t. French (1849), 
1 Ir. Jar. 299. 

(y) Stannus v. French (1849), 13 Ir. Eq. Rep. 161. 
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appointed by the Court may dietrain for rent without the 
leave of the Court {z) . If there is any doubt as to the 
leg-al right to the rent, theai an application should be made 
to the Court (a) . 

It has also been held that the leave of the Court should 
be obtained where it is sought to recover by distress arrears 
for more than one year (&), but it would appear not now 
to be necessary to obtain such leave. 

If the tenant has attorned to the receiver, or the lease 
was granted by the receiver, the distress should be in the 
name of the receiver, otherwise he must distrain in the 
name of the person having the legal right to the rent (c) . 

A receiver appointed out of Court under an express 
power cannot distrain {d), unless he is expressly authorised 
to do so by the deed appointing him (e) . 

For power of distress of a receiver appointed by a 
mortgagee under the power given by sect. 19 of the Con- 
veyancing Act, 1881, see sect. 24 (3) of that Act, and 
p. 197. 

(b) Termination of Tenancies. — A receiver appointed 
by the Court, or out of Court, may, without the leave of 
the Court, give notice to the tenants to quit, if under the 
order or the deed appointing him he has a general power 
of letting (/); but a person merely appointed out of 
Court to receive the rents and profits cannot do so {g) . 



(z) Pitt V. Snowdm (1752), 3 Atk. 750 ; Bennett v. Mobbins, (1832), 5 
C. & P. 379. 

(») Fitt v. Snowden, supra. 

(b) Srandony. Brandon (1821), 5 Mad. 473. 

(c) Hughes v. Hughes (1790), 1 Ves. juu. 161 ; Bamery. Haxtvnga (1826), 
4 Bing. 2. 

(d) Ward V. Shaw (1833), 9 Bing. 608 ; WooUton v. Eoss, (1900) ] Ch. 
p. 790. 

(e) Jolly V. Arbuthnot (1859), 4 De G. & J. 224. 

(/) Wilkinson v. Golley (1771), S Burr. 2694 ; Marsaek v. Mead (1810), 
12 East, 67. See, ho-wever, Wynne v. Lord Newborough (1790), 1 Ves. 
jnn. 164. 

(g) Mann v. Walters (1830), 10 B. & C. p. 633. 
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(c) Other rights against Tenants. — If a tenant refuses 
to pay rent to the receiver, the receiver may obtain an 
order that he shall pay all arrears to him, notwithstanding 
that the tenant may not have attorned to him (h) . 

He may obtain an injunction against the tenant to 
restrain him from removing hay and straw at the end 
of the tenancy, or infringing any other custom of the 
district (i) . 

It is not the du,ty of a receiver to impeach existing 
leases aSeoting the property, and he should not therefore 
apply to the Court for directions to do so (fc) . 

The receipt of rent by a receiver appointed by the 
Court on the application of a mortgagee does not amount 
to a ratification by the mortgagee of illegal leases created 
by the mortgagor {I). 

Litigation. — If a receiver is put in a position where it 
may be necessary to originate proceedings, he should first 
apply to the parties in the suit, and only if he cannot 
obtain the proper relief through them should he commence 
proceedings (to) . Even then he should first obtain the 
leave of the Court, and, similarly, he should obtain the 
leave of the Court before defending any action {n) . He 
should make his application for leave in good time (o). 

If a receiver originates or defends Litigation without 
the leave of the Court, he may disentitle himseK to any 
indemnity against expenses incurred by him in so 



(A) Hobam v. Sherwood (1854), 19 B. 575. 

{») Walton V. Johnson (1848), 15 Sim. 352. 

(A) Clarke v. Fisher (1839), Sau. & So. 684. 

(?) Re O'Rourk^s Estate (1889), 23 L. R. Ir. 477. 

(m) Miller v. ElMns (1825), 3 L. J. Ch. 128 ; Ireland t. Bade (1844), 7 
B. 55 ; Farleer v. Bunn (1845), 8 B. 497. 

(m) SwcAyy. Dickon (1833), 5 Sim. 629; Bristowe v. Needham (1817), 
2 Ph. 190. 

(o) Anon. (1801), 6 Vea. 286. 

K. K 
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doing {f) ; but if he is successful, he will be allowed such 
indemnity (g) . 

The Court will not sanction litigation which is likely 
to be fruitless, or such as the parties interested would not 
themselves engage in (r) . It also will not, if it can be 
avoided, give the conduct of an action already on foot to a 
receiver (s) . 

Where the Court has authorised the receiver to take 
proceedings abroad, the receiver should not go abroad in 
person to conduct such proceedings, unless authorised to 
do so by the Court, as otherwise he may be disallowed his 
expenses {t). 

A receiver cannot, at the expense of the estate over 
which he is appointed, originate or defend proceedings 
unless such proceedings are for the benefit of the estate, 
and not merely personal to the receiver, as, for example, 
an action against him for personal fraud (u) or libel (a;). 

A receiver has no vested right in his appointment, and 
cannot litigate for the profits of the receivership. He 
cannot, therefore, litigate to ulphold his own appoint- 
ment {y) . 

A receiver cannot take proceedings in the name of a 
party to the suit against the wishes of such party {z). 

Payments by. — Until an order for payment is made, a 
receiver appointed by the Court merely holds the pro- 
perty in medio as between the parties to the action (a), 
and should make no payment to them. It is his duty, 

(p) Swaby v. Dickon, supra; Bristowe v. Needliam, supra. 

[q) Bristowe v. Needham, supra. 

\r) Dacie v. John (1824), M'Cl. 575. 

(s) Me Sopkins (1881), 19 C. D. 61. 

{t) Malcolm v. O'Callaghan (1837), 3 M. & Cr. 52. 

(a) He Dunn, (1904) 1 Ch. 648. 

{x) Be Baiiy (1889), W. N. 17. 

{y) Be Joseph (1877), 6 Ch. D 256. 

(z) Bella Cainea v. Sayward (1825), M'Cl. & Y. 272. 

(a) Levasseur v. Mason and Barry, (1891) 2 Q. B. p. 82. 



DUTIES, POWERS AND EIGHTS. 131 

however, to obey any order for payment and all directions 
given by the Court, and to pay moneys coming to his 
hands only in accordance with such directions (6). 

Accordingly, if he is ordered to invest moneys coming 
to his hands, and fails to do so, he will be liable to be 
charged interest at the rate of 4 per cent, on the moneys 
he so fails to invest (c) . He will not be allowed to make 
a profit for himself out of moneys in his hands pending 
the payment thereof by him in accordance with the direc- 
tions of the Court (d), and he will be liable to replace 
any capital lost while being employed for his own 
profit (e) . 

A receiver of an estate, who is also executor, cannot 
set-off a debt due to him as executor against a debt due 
from him as receiver in respect of the same estate (/). 

A receiver appointed by a mortgagee under the statu- 
tory power conferred upon him by the Conveyancing 
Act, 1881, probably has no power to pay off amy 
debt owing by the mortgagor to the mortgagee, except 
the debt secured by the mortgage under which he is 
appointed. It has, however, been held that where a 
receiver was appointed under a special power contained 
in a mortgage of a business, which provided that the 
receiver should be at liberty to manage and carry on the 
business as he might think fit, such receiver had power 
to pay a debt owing by the mortgagor to the mortgagee 
for work done in connection 'with the business {g) . 

If a partner has been appointed receiver of the 
partnership property, he cannot pay one creditor before 
another in an insolvent concern (Ji). 

(J) Sicks V. Bieks (17-15), 3 Atk. 273 ; He Winlon v. Mat/or of Brecon 
<1860), 28 B. 200; Ind, Coope <f Co., ltd. v. Kidd (1894), 71 L. T. 203. 
(c) Hicks V. Sicks (1745), 3 Atk. 273. 
{d) Shaw V. Shades (1826), 2 RnsB. 539. 
(e) Drever v. MaudesUy (1843), 13 L. J. Ch. 433. 
(/) Nelson v. Roberts (1893), 69 L. T. 352. 
{g) Be Sale, (1899) 2 Ch. 107. 
(A) SilU V. Reeves (1883), 31 W. R. 209. 

k2 
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A receiver of leasehold property should pay the rent 
out of assets coming to his hands without applying to the 
Court (e), and if, where the landlord is entitled, the re- 
ceiver compels him to take proceedings to recover it, the 
receiver may be ordered to pay the costs of such proceed- 
ings (k). 

If the landlord's property has been retained and 
occupied for the more beneficial realisation of the assets 
generally, his right to recover his rent will rank as against 
such assets in priority to the claims of all persons for 
whose benefit the assets are being realised {I), but not 
in priority to the costs of the appointment of the 
receiver (m) . 

A receiver appointed for a mortgagee by subdemise 
should not pay the rent to the head lessor, as, owing to the 
mortgage being by subdemise, there is no liability to do 
so, and the Court will not order such payment (w) . The 
same will be the case where the mortgage is an equitable 
one, and the mortgagee consequently under no liability 
to pay the rent (o). 

If a receiver for debenture holders finds upon the com- 
pany's premises property of a third party unpaid for by 
the company, and uses such property so as to benefit the 
debenture holders, the receiver must pay for such pro- 
perty out of assets in his hands iu priority to the 
claims of the debenture holders (p') . 

In the case of a receiver appointed for debenture 

(») £a!fe v. Slake (1850), 1 Ir. Ch. Rep. 365. 

(A) Wahh V. Wahh (1839), 1 Ir. Eq. Rep. 209 ; CaUaghan v. Callaghan 
(1849), 1 Ir. Jur. 42; Balfey. Blake, supra j Ex parte Brown (1888), 3I> 
W. E. 303. 

(I) Great Eastern Saihcay Co. v. East London Railway Co., (1881), 44 
L. T. 903 ; Laihom v. Greenwich Ferry Co. (1895), 72 L. T. 790. 

(m) Readx. Corcoran (1851), 1 Ir. Ch. Rep. 235. 

(«) Hand v. Blow, (1901) 2 Ch. 721. 

(o) Hay T. Swedish and Norwegian Railway Co., Ltd. (1 892), S T. L. R. 
776. 

(p) Be Ryland't Co. (1904), 49 Sol. J. 67. 



DUTIES, POWERS AND RIGHTS. 133 

holders of a company having a floating charge, certain 
creditors are entitled, under sect. 107 of the Companies 
(Consolidation) Act, 1908, to be paid in preference to 
other creditors, and the section applies in the case of a 
receiver appointed out of Court as well as that of a re- 
ceiver appointed by the Court (q) . 
This section provides as foUovirs: — 

(1) Where in the case of a company registered in 
England or Ireland, either a receiver is appointed on 
behaK of the holders of any debentures of the company 
secured by a floating charge, or possession is taken by or 
on behalf of those debenture holders of any property 
comprised in or subject to the charge; then if the company 
is not at the time in course of being wound up, the debts 
which in every v/inding-up are, under the provisions of 
Part IV. of this Act relating to preferential payments, 
to be paid in priority to all other debts, shall be paid 
forthwith out of any assets coming to the hands of the 
receiver or other person taking possession as aforesaid in 
priority to any claim for principal or interest in respect 
of the debentures. 

(2) The periods of time mentioned in the said provisions 
of Part IV. of this Act shall be reckoned from the date 
of the appointment of the receiver or of possession being 
taken, as the case may be. 

(3) Any payments made under this section shall be 
recouped, as far as may be, out of the assets of the com- 
pany available for payment of general creditors. 

The debts to be paid in priority under the provisions 
of this section are specified in sect. 209, comprised in 
Part IV. of the said Act, which provides as follows: — 

(1) In a winding-up there shall be paid in priority to 
all other debts — 

(a) All parochial or other local rates due from the com- 
pany at the date hereinafter mentioned, and 

(y) Me Barnby'e, Ltd., (1899) W. N. 103. 
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having become due and payable within twelve 
months next before that date, and all assessed 
taxes, land tax, property or income tax assessed 
on the company up to the fifth day of April 
next before that date, and not exceeding in the 
whole one year's assessment. 

(b) All wages or salary of any clerk or servant in re- 

spect of services rendered to the company during 
four months before the said date not exceeding 
fifty pounds; and 

(c) All wages of any workman or labourer (r) not ex- 

ceeding twenty-five pounds, whether payable for 
time or for piece-work, in respect of services 
rendered to the company during two months 
before the said date: Provided that where any 
labourer in husbandry has entered into a contract 
for the payment of a portion of his wages in a 
lump sum at the end of the year of hiring, he 
shall have priority in respect of the whole of 
such sum, or a part thereof, as the Court may 
decide to be due under the contract, proportionate 
to the time of service up to the said date; and 

(d) Unless the company is being wound up voluntarily 

merely for the purposes of reconstruction or of 
amalgamation with another 'company, all 
amounts (not exceeding in any individual case 
one hundred pounds) due in respect of compen- 
sation under the Workmen's Compensation Act, 
1906, the liability wherefor accrued before the 
said date, subject nevertheless to the provisions 
of section five of that Act. 
(2) The foregoing debts shall — 

(a) Rank equally among themselves, and be paid in 
full, unless the assets are insufficient to meet 

(»•) Por the persons entitled to claim under sub-sect. 1 (b) and (o), see 
Palmer's Company Precedent."?, 10th ed. vol. ii. p. 016. 
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them, in which case they shall abate in equal 
proportions; and 
(b) In the case of a company registered in England 
or Ireland, so far as the assets of the company 
available for payment of general creditors are 
insufficient to meet them, have priority over 
the claims of holders of debentures under any 
floating charge created by the company, and 
be paid accordingly out of any property com- 
prised in or subject to that charge. 
(3) Subject to the retention of such sums as may be 
necessary for the costs and expenses of the winding-up, 
the foregoing debts shall be discharged forthwith so far 
as the assets are sufficient to meet them. 

A direction should be inserted in the order appointing 
a receiver in a debenture holder's action that the receiver 
do forthwith, out of any assets coming to the company, 
pay the debts of the company which have priority over 
the claims of the debenture holders under the above 
sections (s) . 

Sect. 4 of the Railway Companies Act, 1867 (30 & 31 
Vict. 0. 127 {t), while prohibiting the taking in execu- 
tion by a judgment creditor of the rolling stock and plant 
of a railway company open to public traffic, enables a 
judgment creditor to obtain the appointment of a receiver, 
and, if necessary, a manager of the undertaking of the 
company, and provides that "all money received by such 
receiver or manager shall, after due provision for the 
working expenses of the railway, and other proper out- 
goings in respect of the undertaking, be applied and dis- 
tributed under the direction of the Court in payment of 
the debts of the company, and otherwise according to the 
rights and priorities of the persons for the time being 
interested therein." 

(«) Practice Note, (1900) W. N. 58. 
(t) For this section see p. 29. 
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The proceeds of sale of rolling stock of an insolventi 
company sold under a statutory agreement, which directed 
payment to a receiver appointed under the said section, 
have been held to be money received by the receiver within 
the meaning of that section (u) . 

The expenses and outgoings in respect of the under- 
taking, which the receiver may pay in priority under this 
section, are such only as may be considered a sine qua non 
to the continued existence of the undertaking as a going 
concern, the Act being intended to provide against the 
physical impossibility of carrying on a railway as a going 
concern (x) . 

The following have been held to be expenses and out- 
goings in respect of the undertaking within the meaning 
of the section; instalments, and arrears of instalments, 
payable for rolling stock under the hire-purchase 
system (?/); damages for personal injury to a passen- 
ger (2), and rent for an easement for trains over part of 
the line (a), have both been held to be working expenses; 
but it has not been decided whether they come within the 
words of the above section. Damages for personal injury 
probably would not (6). 

The following have been held not to be expenses and 
outgoings within the meaning of the said section: debts 
incurred for rails used in the original construction, and 
not in replacing rails worn out in the working of the 
line (c) ; costs of defending an action brought by the con- 



{u) Me Liskeard and Ceradon Railway Co., (1903) 2 Ch. 681. 

(k) Me Wrexham, Mold and Connah's Quay Mailwatj, (1900) 2 Ch. 436. 

(y) Me Cornwall Minerals Mail-way Co. (1882), 48 L. T. 41 ; Me Eastern 
and Midlands Mctilway Co. (1890), 45 Ch. D. 367. 

(z) Exparte Thurgood (1868), 18 L. T. 18. 

(ff) Great Eastern Mailway Co. t. East London Mailway Co. (1881), 44 
L. T. 903. 

(J) See Wrexham, Mold and Connah's Quay Mailway Co., (1900) 2 Ch. 
436. 

(c) Me Navan and Kingscourt Mailway Co. (1885), 17 L. R. Ir. 398. 



DUTIES, POWERS AND EIGHTS. 137 

tractor of the line for his remuneration (d); a judgment 
debt for damages caused to property owing to the defec- 
tive state of the company's plant, and the costs of such 
judgment (e); the dividend on capital raised for building 
a loop line, purporting to be a separate undertaking, on 
the ground that it was in effect part of the undertaking 
of the company (/) ; and the expenses of promoting a Bill 
in Parliament to allow the company to work its trains by 
electricity instead of steam (g). 

Accounts. — See Chap. XIV. 

Eorrowing. — A receiver, or receiver and manager, 
appointed by the Court should obtain the leave of the 
Court before borrowing. Where the order appointing him 
is silent as to borrowing for general purposes, he will be 
entitled to an indemnity for sums borrowed to meet ex- 
penses incurred in the ordinary course of the business, 
which would be treated as prima facie having been pro- 
perly incurred, whether he obtains the leave of the Court 
or not. If, however, he is by tlie order empowered to 
borrow for general purposes up to a certain amount, and 
he borrows beyond that amount without the leave of the 
Court, he will only be allowed indemnity against such 
sums as to which he shall satisfy the judge that, having 
regard to all the circumstances under which the same were 
borrowed, he was justified in so doing without obtaining 
the leave of the judge, the effect of the order empowering 
him to borrow up to a certain amount being to limit his 
authority (h). What circumstances would justify him in 

(d) Me Wrexham, Mold and Connah's Quay Jiailway Co., (1900) 1 Ch. 
261. 

(«) Me Wrexham, Mold and Connah's Quay Mailway Co., (1900) 2 Ch. 
436. 

(/) Me JSastern and Midlands Mailway Co., supra. 

{g) Me Mersey Mailuay (1895), 72 L. T. 335. 

(A) Me British Power, Traction and lighting Co., Ltd., (1906) 1 Ch. 497 ; 
(19u;) 1 Ch. 528. 
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increasing the expenses without leave cannot be defined 
in general terms, but must be determined in each parti- 
cular case; but it will not be enough for him to show that 
the liability was incurred bond fide, and in the ordinary- 
course of business (*) . 

The Court may, where money is required for the pre- 
servation of the property, give power to a receiver 
appointed in a debenture holder's action to borrow, and 
give a charge for the same, ranking in priority to all the 
debentures (k). But it will not give such leave unless 
it is convinced that the proposed expenditure is likely 
to be beneficial to all parties {I) . 

Where a power to borrow a certain sum for the pur- 
poses of the undertaking has been given to a manager by 
the Court, the power will not necessarily be discharged 
pro tanto if part of the sum is raised and subsequently 
paid off (to). 

Where it is a proper case for borrowing, the receiver 
may lend the money himself. Where he applies to the 
Court for leave to do so, the Court will generally allow 
him interest at the rate of 5 per cent., and give him a 
charge on the assets {n) . 

A receiver appointed by the Court in a debenture 
holder's action cannot, without the leave of the Court, 
give an effective charge on lie assets as security for moneys 
owing by the company prior to the appointment of the 
receiver (o) . 

Employment oi Agents. — A receiver or manager may 
at all times employ and pay such agents as may be rea- 

(t) Re British Power, Traction and Lighting Co., Ltd., (1906) 1 Ch. 497 ; 
(1907) 1 Ch. 528. 

(k) Greenwood v. Algesiras Railway Co., (1894) 2 Ch. 205. 

(Z) Securities and Properties Corporation, Ltd. v. Brighton Alhamhra, 
Ltd. (1893), 62 L. J. Ch. 566 ; Re Thames Ironworks, ^c. Co., Ltd., (1912) 
28 T. L. B. 273. 

(m) Milward v. Avill and Smart, Ltd., (1897) W. N. 162 ; 4 Mans. 403. 

(«) Ex parte Izard (1883), 23 Ch. D. 75. 

(o) Whinney v. Moss Steamship Co., Ltd., (1910) 2 E. B. 813 ; (1912) 
A. C. 264. 
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sonably necessary to enable him to carry out his duties 
in connection with his receivership or managership. 

A receiver appointed by the Court on the application 
of the plaintiS should not employ the plaintifi's solicitor 
to act for him in matters in which the interests of the 
plaintiff and the receiver are conflicting. In such a case 
it may be right for him to employ the defendant's 
solicitor (p) . 

Where a manager is absent from the property, he is 
entitled to employ agents to manage in his absence, and 
will be allowed any reasonable remuneration paid to such 
agents, though he will not be allowed commission for him- 
self during thegameperiod (g), and the Court may .appoint 
a receiver on the express understanding t;hat the manage- 
ment of distant estates shall be in the hands of an 
agent (r) . 

In the case of a receiver appointed out of Court by all 
parties interested, he will be entitled to employ all agents, 
whose employment may, from the circumstances and the 
deed appointing him, be judged to have been within the 
contemplation of the parties (s) . 

Right to Protection against Interference. — See 
Chap. XIII. 

Right to Indemnity. — See Chap. XII. 

Production of Documents. — Where documents neces- 
sary to the defence of a person as to whose sanity an 
enquiry is pending are in the hands of a receiver appointed 
of the estate of such person, an order may be made direct- 
ing the Master in Lunacy to look through such documents 
and ascertain what are relevant to such enquiry (^). 

{p} Blootner v. Cvrrie (1907), 51 Sol. .1. 277. 

\q) Chambers v. Goldwin (1801), 5 Ves. 834; 9 Ves. 254; Forr&it v. 
Slwes (1816), 2 Mer. 68. 

(r) V. Lindaey (1808), 15 Ves. 91. 

(«) GilbeH T. Byneley (1841), 3 Man. & G. 12. 
\t) Re Cathcart, (1902) W. N. 80. 
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Payment out of Court to. — Under sect. 1, sub-sect. 2, 
of the Parliamentary Deposits and Bonds Act, 1892 (55 
& 56 Vict. c. 27), where, in pursuance of any general or 
special Act of Parliament, or of any rules made there- 
under, moneys or securities have been deposited with, or 
are standing in the name of, the Paymaster-General to 
secure the completion by any company of any under- 
taking authorised by Parliament, or by any certificate 
issued under the authority of an Act of Parliament, and 
the undertaking has not been completed within the time 
limited in that behalf, the Court may, if a receiver has 
been appointed, subject to payment of certain compensa- 
tion mentioned in sect. 1, sub-sect. 1, of the said Act, 
and notwithstanding any provision as to forfeiture to the 
Crown, order that the deposit fund, or any part thereof, 
be paid or transferred to the receiver. 

Purchase of Receivership Property. — A receiver can- 
not without the leave .of the Court purchase for himself 
any part of the property over which he has been 
appointed receiver, whether on a sale by auction or private 
contract (m), and whether such sale is made in the action 
in which he was appointed, or by a person selling outside 
the action, as, for example, by a mortgagee (a;) . 

Similarly, he cannot purchase an incumbrance on the 
property {y) ; but it has been held that ,a receiver for 
a reversioner in land may buy a lease of the land held by 
the reversioner in another capacity (2) . The Court will 
not give a receiver leave to bid for or purchase the pro- 
perty unl^s there are special circumstances, or unless all 
parties really interested consent (a) . 

(m) Alven v. Bond (1841), Fl. & K. 196 ; 3 Ir. Eq. R. 372. 

(x) Nugent v. Nugent, (1907) 2 Ch. 292 ; (1908) 1 Ch. 546. 

(y) Boddington v. Langford (1846), 15 Ir. Ch. R. 558, n. ; Kelly v. 
Bonyng (1849), 1 Ir. Jur. 3 ; Eyre v. M'JDofinell (1864), 15 Ir. Ch. R. 
634. 

(«) Zing V. O'Brien (1866), 15 L. T. 23. 

(a) Anderson v. Anderson (1846), 9 Ir. Eq. R. 23. 
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CHAPTER XI. 

EECOVEEY OF ASSETS AND POSSESSION. 

Generally. — As a general rule the Court, on appointing a 
receiver, orders the parties to the action to deliver posses- 
sion of all property comprised in the order to the re- 
ceiver, and if any part of such property is in the possession 
of tenants, orders such tenants to attorn to him. An 
order to so deliver possession may be made on an inter- 
locutory application (a) . 

If the order is silent as to the delivery of possession by 
parties to the action, such parties may remain in pos- 
session on attorning tenant at a rent to the receiver (6), 
and such rent will, if the possession of the party is 
rightful, as in the case of the possession of a mortgagor, 
commence from the date of a demand for rent being made 
by the receiver, and not from the date of the appointment 
of the receiver (c), unless the Court orders otherwise (d). 

In foreclosure proceedings, where a receiver has been 
appointed and the mortgagor is in possession, the mort- 
gagee is entitled to an order that the mortgagor shall 
deliver up possession of the mortgaged property to the 
receiver, and not merely to an order that the mortg'agor 
shall attorn tenant to the receiver at a rent (e) . The 



(a) Ind, Coope & Co. v. Mee, (1895) W. N. 8. 

(*) Mandfield t. SandJieU (18.59), 7 W. R. 651 ; TcksUre BanUng Co. 
T. Mul'Am (1887), 35 Ch. D. 125. 

{e) Yorkshire Banking Co. \. Mullan, supra. 

{d) ZeBurchnall, (1893) W. N. 171. 

(«) Sawkes v. Holland (1881), W. N. 128 ; Edgell v. Wilson, (1893), 
W. N. 145. 
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latter order is, however, often made with the consent of 
the mortgagee (/) . 

The order appointing a receiver may direct him to take 
possession only so far (as may be necessary to carry out 
some particular purpose {g), or may direct that the re- 
ceiver shall not take possession until a certain date or 
until some other receiver appointed in some other pro- 
ceedings has been discharged (ife) . It may appoint the 
receiver conditionally on giving security, in which case 
hiis appointment is not complete, and he consequently 
cannot go into possession of the property until he has 
given security (^). If the appointment is not made con- 
ditional upon giving security, the receiver may take 
possession immediately upon his appointment (fc), and 
he will be considered in legal though not actual posses- 
sion, from the date of his appointment (?). This is not 
80, however, in the case of property outside the jurisdic- 
tion {m) . 

A mere reference to the master to appoint does not 
put a receiver into possession (w) . 

It is the duty of a receiver to get possession or control 
of the property so soon as he is entitled to do so (o), and 
such possession or control should be exclusive and should 
not be shared with any other person, not even with his 
sureties (^). 

(/) Yorkshire Banking Co. v. Mullan, supra ; Me Siirchnall, supra. 

{g) Cook V. Andrews, (1897) 1 Ch. 266. 

[h) Salt T. Cooper (1880), 16 Ch. D. p. 554. 

(») Defries v. Creed (1865), 13 W. R. 632 ; Edwards v. Edwards (1876), 
'1 Ch. D. p. 296 ; Ex parte Evans (1879), 13 Ch. B. 252 ; Sidout t. 
Fowhr, (1904) 1 Ch. p. 663. 

[Ic] Taylor v. Eckersley (1876), 2 Ch. D. 302 ; Morrison v. Skerne Iron- 
works Co., Ltd. (1889), 60 L. T. 588. 

{I) Salt V. Cooper (1880), 16 Ch. D. 544. 

{m) MeMaudslay, Sons and Field, (1900) 1 Ch. p. 611. 

(«) Defries v. Creed (1865), 13 W. R. 632. 

(o) See p. 124. 

(p) Salway v. Salway (1831), 2 Russ. & M. 215 ; White v. Baugh 
1835), 9BKgh, 195. 
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A receiver has, however, a right to use a reasonable 
discretion in the matter of taking possession of the assets, 
and if he thinks it will be for the advantage of the estate 
may give time to a debtor (g). 

A debtor cannot insist on the production of a man- 
datory order for payment of his debt to the receiver, 
but must pay to the receiver without any such order, and 
if the appointment is conditional on giving security, the 
debtor, even if a bank, must satisfy himself that such 
security has been given and then make payment to the 
receiver, and cannot ignore such order, and insist on 
production of an order ^.ppointiug a receiver uncondi- 
tionally (r) . 

How effected: (1) Land. — A receiver of land never 
takes actual possession ; he only receives the rents (s) . 
If the land is in the possession of tenants the receiver 
should give notice of his appointment to the tenants, and 
requ^t them to pay their rent to him. The order 
appointing a receiver generally directs the tenants to 
attorn and pay their rents to him. Such an order will 
not apply to a mortgagor in possession, as he is not a 
tenant within the meaning of the order {t). If the land 
is not in the possession of tenants he should demand the 
possession to be delivered to him, or he may require the 
person in possession to attorn tenant to him at a rent. 

He is entitled to and should collect arrears of rent at 
the time of his appointment, as well as future rents {u) . 

(2) Choses in Action. — A receiver appointed of a chose 
in action should give notice at once to the persons having 

(y) Willatts V. Kennedy (1831), 1 Moore & So. p. 41. 
(r) Re Spurlinff, (1909) 1 Ch. pp. 206, 207. 
(«) Sx parte Evans (1879), 13 Ch. D. p. 255. 
[t] Yorkthire Banking Co. v. Mullan (1887), 35 C!li. D. 12.5. 
(«) McDonnell v. JFAite (1865), 11 H. L. Cas. 570 ; Crawford v. lord 
Annaly (1891), 27 L. E. Ir. 523. 
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the possession of the fuiid(a;), and if it is immediately^ 
recoverable should call for payment over to him by them. 
Such notice will have the effect of taking: such chose in 
action out of the order and dispoeition of the owner should 
he become bankrupt, which the mfere appointment of a 
receiver, whether by the Court or out of Court, would not 
do(^). 

(3) Assets out of the Jwisdictian. — A receiver of 
assets out of the jurisdiction is not put in possession of 
such assets by the order appointing him, but should take 
the necessary steps to enable him to take possession 
according to the laws of the foreign country {z) . 

A reference may be made to the master to say how they 
may best be got in (lOi) . In some eases the fact that there 
are foreign assets will necessitate the grant to the receiver 
by the owner of the property of a power of attorney 
enabling him to act in the name of the owner, and the 
Court may direct the execution of such a power of 
attorney (&). 

Recovery by Bankruptcy Proceedings. — A receiver 
who is not in a position to bring an action in his own 
name against a debtor is not entitled to present a bank- 
ruptcy petition as a petitioning* creditor under the words 
of sect. 6 of the Bankruptcy Act, 1883 (o). If, however, 
he is in a position to bring an action in his own name; if, 
for example, he has taken an assignment of the debt or is 
the holder of a bill of exchange, he is entitled to present 
a bankruptcy petition against the debtor (<Z); and he 

{x) Butter v. Everett, (1896) 2 Ch. 872 ; Wigram v. Buckley, (1894) 
3 Ch. 483 ; Ideal Bedding Co., Ltd. v. Holland, (1907) 2 Ch. p. 169. 
{y) Butter v. Everett, (1895) 2 Ch. 872. 
(z) Be Maudslay, Sons ^ Field, (1900) 1 Ch. 60-2. 
[a) Keys v. Keys (1838), 1 B. 425. 

(4) Re Huinac Copper Mines, Ltd., (1910) W. N. 218. 
(c) Be Saclcer (1888), 22 Q. B. D. 179. 

{d) Ex parte Harris (1876), 2 Ch. D. 423 ; Be Macoun, (1904) 2 K. B. 
TOO, explaining Be Saeker, supra. 
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need not obtain the leave of the Court before doing 
so(e). 

Kecovery with assistance of Court: Oenerally. — "A 
receiver is an officer of the Court, and the Court does not 
allow the possession of its officer to be interfered with 
without its leave. When the Court appoints a receiver it 
requires the parties to the action to give up possession to the 
receiver of all property comprised in the order, and treats 
them as guilty of contempt if they refuse to do so. The 
Court will grant a receiver a writ of possession or a writ 
of assistance to enable him to recover possession, and it 
will order tenants to attorn to the receiver " (/). 

Writ of Possession. — Order 47, r. 2, provides as fol- 
lows: "Where by any judgment or Order any person 
therein named is directed to deliver up possession of any 
lajids to some other person, the person prosequting' such 
judgment or order shall, without any order for that pur- 
pose, be entitled to sue out a writ of possession on filing 
an affidavit showing due service of such judgment or 
order and that the same had not been obeyed." 

In order to entitle a party to a writ of possession the 
order must state the time vsdthin which possession was 
to have been given up, and must, when served upon 
the person required to obey the same, have endorsed 
upon it a memorandum in the words or to the effect fol- 
lowing : "If you, the within named A. B., neglect to 
obey this judgment [or order] by the time therein limited 
you will be liable to process of execution for the pur- 
pose of compelling you to obey the same judgment [oi^ 
order]" (ff). A writ of possession is only applicable to 
land, and ia regard to land has superseded the writ of 

{e) Arrmtrmg v. Armstrong (1871), L. E. 12 Eq. 614. 
(/) Oozeus-Hardy, J., in Ee Maudnlay, Sons and Field, (1900) 1 Ch. 
p. 610. 

(g) See Ord. XLI. r. 5 ; Savage v. Bentley, (1904) "W. N. 89. 
R. L 
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assistance, whether between parties or against strangers 
to the action (h) . 

Writ of Assistamee. — Though the writ of assistance 
has been superseded by the writ of possession in regard 
to land (i), this writ may still be issued for the purpose 
of putting a receiver in possession oi chattels ordered 
to be delivered to him (fc) . 

Attackm&nt for Contempt. — If a person ordered by 
the Court to deliver possesion to a receiver refuses to 
do 80, he may be proceeded againet for contempt of 
Court (I). Similarly in the case of a person who inter- 
feres with the possession of a receiver after he has gome 
into possession (w) . 

Other B&medies. — The Court will lend its assistance 
in other ways in order ito put its receiver in possession. 
For example, where a receiver had been appointed by 
the Court in the debenture holders' action, and the com- 
pany had given a power pf attorney to a third party 
which enabled him to obtain land keep possession of 
certain foreign assets of the company included in the 
debentures, the Court ordered the company to revoke such 
power of attorney and to execute such power of attorney 
as would enable the receiver or his nominee to obtain 
possession, the plaintiffs indemnifying the company in 
respect of the acts of such attorney («) . 

(h) Sail V. Sail (1878), 47 L. J. Cli. 680 ; Wyman t. Xniffht (1888), 
39 Ch. D. 165. 

(t) See supra. 

(A) Cazet de la Borde v. OtUn (1874), 23 W. E. 110 ; Wyman T. Knight, 
3 upra. 

[1) Re Maudslay, Sons and Field, (1900) 1 Ch. p. 611 ; Savage v. Bentley, 
supra. 

(m) Broad v. Wickham (1831), 4 Sim. 511. Further, as to this, see 
p. 165. 

(») Re Eiiinac Copper Mines, Ltd., (1910) W. N. 218. 
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Where property is already in the possession of the 
Court by means of another receiver, the receiver oannot 
any more than a private individual interfere with the 
possession of such other receiver without the leave of the 
Court (o). 

Effect of Possession. — The possession of a receiver may 
lender a contempt of Court an interference with the pro- 
perty on the part of a strajiger which, if done before 
the possession of the receiver, would not be a contempt(p) . 
For further as to this, see Chap. XIII. 

The possession of a receiver appointed by the Court 
is the possession of the Court, and any loss or diminution 
of profit which may be attributable to the circumstance 
that the property in question in the action was placed 
in the custody of the Court cannot be attributed to any 
party to the action, even if the necessity for a receiver 
was caused by the illegal possession of such party (g). 
Though the possession is the possession of the Court, it 
is by right of the title of the parties to the action, and 
will not in any way affect or prejudice the rights and 
interests of such parties (r) . 

So the Statute of Limitations wiU continue to run in 
favour of a person in possesion at the date of the re- 
ceiver's possession and against an owner out of posses- 
sion at that date (s) . 

If the receiver continues in possession after his dis- 
charge such possession will be the possession of the 
person who during such possession by the receiver is 
entitled to the property (i). 



(o) Ward v. Swift (1848), 6 H. 312. 

{p) Defries v. Creed (1865), 13 W. R. 632 ; Ee Maudslay, Sons and Field, 
(1900) 1 Oil. 611. 

(?) Peruvian Guam Co. v. Dreyfus Brothers S; Co., (1892) A. 0. 166. 
(r) Fortman v. Mill (1839), 8 L. J. Oh. 161. 
(») Marrisson v. Buignam (1842), 2 Dr. & W. 295. See also p. 96. 
(i!) Horlock T. Smith (1842), 11 L. J. Ch. 157. 

l2 
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The possession of a receiver ^.ppointed in a specific 
performance action in which the defendant has been 
compelled to take the property will be considered as the 
possession of such defendant (m) . 

Though the possession is the possession of the Court, 
money in the hands of a receiver is not in mstodia legis 
in the same way as if it were in the hands of a seques- 
trator, and therefore for the purpose of discovering who 
is entitled to such money it is necessary in each case to 
look at all the circumistianoes, and in particular to the 
nature of the action and the object of the appointment 
of the receiver (a;) . 

A puisne mortgagee who has obtained a receiver before 
a prior mortgagee hjas taken possession, or otherwise inter- 
cepted the rents of land, is entitleid to retain the fruits 
realized by his diligence. The reason is that until the 
first mortg'agee intervenes it is to be presumed that he 
is content to allow the rents to be received by the mort- 
Igagor or his fissigns. The puisne incumbrancer can 
therefore retain what his receiver obtains so long as he is- 
allowed to obtain it and cannot be compelled to give up 
anything so received {y) . 

For this reason a mortgia.gee who has never determined 
the right of a mortgagor icomp,any to go on receiving 
the rents of the mortgaged property cannot claim rents 
received by and in the hands of a receiver appointed in a 
debenture holders' action to which the mortgagee was not 
a party, which rents, as against the debenture holders, 
have been held to belong to the company {z) . 

The 'mere appointment of a receiver of a chose in action 
belonging to a person who afterwards goes bankrupt, 
will not take such chose in action out of the order and dis- 
position of the bankrupt, but notice given by the re- 

(w) Boehm v. Wood (1823), T. & R. p. 3J5. 

(sc) In re Hoare, (1892) 3 Ch. 94. 

[y) Uaborne v. Limerick Market Trustees, (1899) 1 I. E. p. 238. 

(«) Ex parte Norwich Life Insurance Society (1895), 13 The Rep. 48. 
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ceiver to the person having control of the same will do 
BO (a). 

The appointment of a receiver of chattels, together 
with the taking possession of such chattels by the receiver 
by his going into occupation of the premises where the 
chattels are, will take such chattels out of the order and 
disposition of the bankrupt (&). 

A receiver and manager appointed by the Court for 
debenture holders on going into possession is not an in- 
coming tenant so as to be entitled to a supply of gaa 
under the Gasworks Clauses Act, 1847, and the Gas Light 
and Coke Company's Act, 1872, without payment lof 
axrears unpaid by the company (o) . 

A receiver appointed by the Court in a debenture 
holders' action on going into possession of the company's 
premises is not a new occupier so as to be entitled to a 
supply of electricity under the Electric Lighting Act, 
1882, unless he pays up the arrears owing by the company 
for electricity or enters into a new contract for a 
supply (fZ). 

If a rj?eiver and manager is appointed by the Court 
of a company's business by an order which does not direct 
delivery of possession to such receiver, and such receiver 
has gone on to the company's property for the purp^ose 
of receiving and managing the income and business of 
the company, there is no change of occupation within 
sect. 16 of the Poor Rate Assessment and Collection Act, 
1869(e). 

It appears, however, though it has not been decided, 
that if the order directs delivery of possession to the 



(«) Eutter V. EctrHt, (1895) 2 Ch. 872. 

(I) TayU/r v. &Ttersley (1876), 5 Ch. D. 740. 

(e) Faterson v. Gai Light and Coke Co., (1896) 2 Ch. 476. 

{d) Sueey v. London Electric Supply Corporation, (1902) 1 Ch. 411. 

(e) Ze Marriage, Neave ^ Co., (1»96) 2 Ch. 663. 
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reoeivei" and he goes into possession, that there would be 
such a change of occupation (/). 

The possession of a receiver appointed out of Court 
by a mortgagee under a special power may, on the con- 
struction of the instrument creating the power, amount 
to a change of occupancy within the meaning of the Poor 
Eate Assessment and Collection Act, 1869, s. 16, and th© 
Public Health Act, 1875, s. 211, sub-s. 3, notwithstand- 
ing that the instrument creating the power may provide 
that the receiver shall be deemed to be the agent of the 
mortgagor (g) . 

The possession of a receiver appointed by the Court 
does not constitute him an "owner" for the purpose of 
service of notices upon him under sect. 150 of the Public 
Health Act, 1875 (h). The appointment of a receiver of 
land by an order which directs possession to be given to 
him may constitute him landlord within the meaning of 
sect. 1 of the Landlord and Tenant Act, 1709, so as to 
entitle him to prevent th© removal of chattels by the 
sheriff on behalf of a judgment creditor except on pay- 
ment of arrears of rent not exceeding a year's rent (i) . 

Property exempt from Receiver's Possession. — Such 
books and documents of a company in liquidation as 
relate to its management and business and are not neces- 
sary to support the title of a mortgagee of the company's 
property will be ordered to be given up by the receiver 
for such mortgagee to the liquidator on the liquidator 
giving an undertaking to produce them to the receiver(fc). 
The Court Rolls of a manor will not, in the absence of 



(/) Se Marriage, Neme ^ Co., supra ; Smey v. London Electric 
Corporation, supra. 

[g) Richards v. Overseers of Kidderminster, (1896) 2 Ch. 212. 

{h) Corporation of Bacup v. Smith (1890), 44 Ch. D. 395. 

(j) Cox T. Harper, (1910) 1 Cli. 480. 

(Ic) Engel v. South Metropoliton Bretving and Bottling Co., (1892) 1 Ch. 
442. 
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misconduct on the paxt of the stewaxd, he ordered to he 
given up hy him to a receiver appointed over the 
manor (I). 

Partnership books will be allowed to remain in the 
possession of the managing partner where the partnership 
has expired by effluxion of time and a receiver has been 
appointed to wind up affairs, provided that such partner 
allows proper access to such books by the receiver (m). 

The produce of crops severed before the appointment 
of a receiver of land are not receivable by him (n) . 

Possession as against Parties with Prior Claims. — 

If there is anyone with a claim to possession prior to the 
claims of the parties to the suit, the receiver appointed 
in the suit cannot interfere with the possession of such 
person if taken before the receiver is appointed and has 
become entitled to take possession. 

So if the sheriff is in possession under a fi. fa. at the 
date of the appointment of the receiver, his right to the 
property overrides that of the receiver, even in the case 
of redeemable pledges in the possession of the sheriff (lo). 

If a landlord is in possession for the purposes of a 
distress prior to the appointment of a receiver, he may 
continue his distress without the leave of the Court (p). 

Where a person having a prior claim has not taken 
possession before the appointment of the receiver, the 
Court may by its order expressly appoint the receiver 
without prejudice to the right of such person, and in 
such case such person may without further leave from 
the Court take possession notwithstanding the appoint- 

(l) Windham v. Giulilie (1871), 40 L. J. Ch. 505, explaining Raices v. 
Sawes (1836), 7 Sim. 624. 

(m) Dade v. John (1824), M'Ca. 206. 

(») Codrington v. Johnttme (1838), 1 B. 520. 

(o) Se RolUuon (1887), 34 Ch. D. 495. 

(p) Engel v. South Metropolitan Brewing and Bottling Co., (1891) W. N. 
31 ; Re Roundwood Colliery Co., (1897) 1 Ch. 373. 
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ment and possession of the receiver. If, however, his 
rights are not so expressly reserved by the order he cannot 
interfere with the receiver's possession without the leave 
of the Court (3). 

Interference with Possession of Receiver. — See 
Chap. XIII. 

(?) See p. 161. 
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CHAPTER XII. 

PERSONAL LIABILITY AND EIGHT TO INDEMNITY. 

Liability to Parties to Action: (a) Generally. — A re- 
ceiver is liable to accwunt to the parties to the actio'D, 
for aU. moneys coming to his hands, or which ought to 
have come to his hands, during the time he holds the ofiBce 
of receiver as weU before as after he has completed his 
security («), and his discharge, though it will prevent him 
from receiving anything further, will not put an end to 
such liability (&) . Being in a fiduciary position in regard 
to funds received by him he cannot plead the Statute of 
Limitations as a defence, even after his accounts have been 
passed and he has been discharged, where the claim is 
founded on fraud or is to recover funds still retained by 
him or previously received by him and converted to his 
use (c) . 

(b) Disobedience to Order. — He is liable for anything 
done by him contrary to the order of the Court. He will 
consequently be liable if he pays away any sum contrary 
to the order of the Court {d), or fails to invest according 
to the order (e), or contrary to order allows a business 



(a) Smart v. Flood (1883), 49 L. T. 467. 

{h) JSarrison v. Boydell (1833), 6 Sim. 211 ; He Gent (1888), 40 Ch. D. 
p. 194. 

(«) Seagram v. Tmh, (1881), 18 Ch. D. 296 ; Trustee Act, 1888, s. 8. 

{d) Belfosae v. Crawshay (1834), 4 L. J. Ch. (N. S.) 32 ; Se Browne's 
Estate (1886), 19 L. K. Ir. 132 ; Ind, Coope # Co., Ltd. v. Kidd (1894), 
71 L. T. 203. 

(e) Sic/cay. Hicka (1744), 3 Atk. 274. 
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to be carried on instead of winding it up (/), or fails to 
account at the times fixed for him to account {g) . 

(o) Breach of Duty. — He is also liable for any Ices 
occafiioned by any breach of duty on his part, not merely 
in a case where such breach of duty can be sworn to be 
the cause of the loss, but where he has not so rightly 
conducted himself as to exonerate him^ from the loss {h) . 
So he will be liable for any loss caused by failure 
of a bank in which he has deposited funds, if it 
appears that he had given up exclusive control of 
the funds so deposited by allowing the same to be 
deposited in the joint na,mes of himself and othejrs {i), 
or had deposited the same as part of his private account 
and not to a separate ax!ioount(fc), or had made a profit 
on such deposit {I), or if he knew at the time that he was 
placing it in an improper hand, and there was fraud' or 
collusion on his part (m) . 

(d) Neffligenee. — He will also be liable for any loss 
occasioned by his negligence, i.e. if he neglects to take 
all those precautions which an ordinary prudent man of 
business would take in managing similar affairs of his 
own (n), and the care with which he is bound to transact 
the business does not depend on the care with which he 

(/) lie Plant, (18S1), W. N. 115. 

{ff) Foils V. Leighton (1808), 15 Ves. 273 ; Bristowe v. Needham (1863), 
8 L. T. 662. And see Chap. XIV., as to penalties imposed for failure to 
account. 

(h) Saluiay v. Salwat^ (1831), 2 R. & M. p. 220. 

(j) Salway v. Salway, supra. 

(h) Wren V. Kirtm {1805), 11 Ves. 377, doaUmg Knight r. Zord Ply- 
mouth (1747), 3 Atk. 480, where, however, apparently the deposit was to 
the account of the receiver as receiver, not to his individual account : 
Drever v. MaucMey (1844), 13 L. J. Oh. 433. 

it) Drever v. Maudsley, supra. 

(m) Knight y. lord Plymouth (1747), 3 Atk. 480. 

(m) Salway v. Salway (1831), 2 R. & M. p. 220 ; JRe Mitchell (1885), 54 
L. J. Ch. 342. 
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transacts his own (o) ; so he will he liable if he pays 
a sum to a solicitor to pay into Court before the order] 
for payment in is obtained and the solicitor embezzlesi 
it(p). 

Liability to Third Parties: (a) Receiver appointed 
out of Court. — A receiver, or receiver and manager', 
appointed out of Court is an agent and not a principal, 
and consequently •prima fade is not personally liable to 
creditors of the business over which he is appointed, or 
for the wages of persons employed by him in carrying 
on such business {q) . 

He may, however, by his conduct make himself so 
liable; as, for instance, if he holds himself out as the 
principal (r), or if he enters into a personal covenant to 
pay(s). 

If such a receiver has paid money into the receiver- 
ship account, he is in the position of an agent who has 
paid over to his principal, and is under no personal 
liability to refund such moneys if they were improperly 
paid to him {f) . 

(b) Receiver appointed by Court. — A receiver, or 
receiver and manager, appointed by the Court is not an 
agent, but a principal, and is consequently prima facie 
personally liable to creditors in respect of debts con- 
tracted after his appointment (m). He may, however, 

(o) Se Mitchell, supra. 

(p) Be Mitchell, supra ; Ind, Coope^Co., Ltd.v.Kidd{lS9i),11L.T.203. 

(?) Owen ^ Co. V. Cronk, (1895) 1 Q. B. ?65 ; Goslirst v. Gaskell, (1897) 
A. C. 575. 

(r) Owen # Co. v. Cronk, (1895) 1 Q. B. p. 272. 

(«) Bobinson Printing Co. v. Chic, Ltd., (1905) 2 Ch. 123. 

{t) Owen <S- Co. v. Cronk, supra ; Bissell v. Ariel Motors (1906), Lid. 
and George Walker (1910), 27 T. L. R. 73. 

(a) Bii/rt, Boulton and Mai/ward v. Sull, (189.5) 1 Q. B. 276, Owen c?- Co. 
T. Cronk, (1895) 1 Q. B. p. 271 : Re Glasdir Copper Mines, Ltd., (1906) 1 
Ch. 365; Moss Steamship Co., Ltd. v. Whinney, (1910) 2 K.B. 813 ; (1912) 
A. C. 254. 
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expressly exclude such personal liability (x), or the Court 
may infer from all the circumstances that the personal 
liability of the receiver was not intended («/) . 

The mere fact that the transaction was expressly 
entered into by the receiver as "receiver," or by a re- 
ceiver and manager as "receiver and manager," will not 
be sufficient to exclude his personal liability (z) . 

A receiver and manager of a company's business is 
not personally liable in respect of contracts entered into 
by the company prior to his appointment and carried 
out by him after his appointment (a) . 

(c) Whether appointed by or out of Court. — If 
the possession of a receiver, whether appointad by the 
Court or out of Court, amounts to a trespass, he will 
be peraonally liable. So where a debtor sold his busi- 
ness to a company aad a receiver appointed by the deben- 
ture holders of the company went into possession, such 
receiver was held liable for trespajss to the trustee in bank- 
ruptcy of the debtor on the sale to the company being' 
upset on account of the subsequent bankruptcy of the 
debtor (6). 

A receiver and mana^ger is not personally liable to the 
landlord to pay rent in respect of leaseholds over which 
he is appointed, as no esta,te is vested in him, and he is 
not estopped from denying such liability by the fact that 
he has paid the rent if he raa4e it clear that he paid it 
not as tenant but as receiver (ci) . 

Still less is a receiver appointed by a mortgagee of 

(x) Re Glandir Copper Mines, Ltd., supra. 

[y) Burl, Boulton and Hayward t. Bull, (1895) 1 Q. B. p. 280; Re A. 
Boynton, Ltd., (1910) 1 Ch. fil9. 

(z) Burt, Boulton and Hayward v. Bull, supra ; Be Grelle v. Bull (1894), 
10 T. L. R. 198 ; Moss Steamship Co., Lid. v. Whinney, (1910) 2 K. B. 
813; (1912) A. C. 254. 

{a) Forstery. moon's Navigation Co., Ltd. (1906), 23 T. L. R. 138; Re 
^"ewdigate Colliery, Ltd., (1912) 1 Ch. 468. 

(i) Re Goldbury (No. 2), (1912) 1 K. B. 606. 

(«) Justice V. James (1899), 15 T. L. R. 181. 
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leaseholds whose mortgage is only equita,ble (d), or by 
sub-demise (e) liable to the landlord for rent. 

Receiver de son tort. — ^A person who on the death of 
a receiTer acts as receiver, though never appointed as such, 
may render himself liable as if he had been duly appointed 
as receiver (/) . 

Right to Indemnity. — A receiver, or receiver and 
manager, is entitled to be indemnified against all liability 
and. expense properly incurred by him in connection with 
his receivership or managership (gp) . 

The nature of the indemnity given by the Court to its 
receivers is the same as that given to trustees (h) . In the 
case of an action properly brought a receiver will accord- 
ingly be entitled to his costs as between soKcitor and 
cKent (*) . 

A receiver will not lose his right to indemnity by 
reason of his not having obtained the leave of the Court 
to incur the expense if it was such that the Court would 
have granted leave (fc), but he may be required to show 
that he was justified in incurring' the expense without 
leave (Z) . 

He may also, by not first obtaining leave, lose 
the right to a personal order for payment in a case where 
he would otherwise be entitled to such an order (m) . 

(d) Say V. Swedish and Norwegian Railway Co., i<(?. ( 1892), 8 T. L. R. 775. 

(«) Sand^. Blow, (1901) 2 Ch. 721. 

(/) TFoodv. Wood (1828), 4 Rnss. 558. 

{p) Batten v. Wedgwood Coal and Iron Co. (18841, 28 Ch. D. 317 ; Strapp 
T. Bull, Sons ^ Co., (1895) 2Ch.l;Se British Power, ^c. Co., Ltd., (1907) 
I Ch. 528 ; Ee London United Breweries, Ltd., (1907) 2 Ch. 511 ; Moss 
Steamship Co., Ltd. v. Whinney, (1912) A. C. p. 272. 

(A) Re Ihmn, (1904) 1 Ch. p. 652. 

(») Courand v. Hanmer (1846), 9 B. 3 ; Re Sunn, supra. 

(A) BrUtowe v. Needham (1847), 2 Ph. 190; Re Dunn, (lEOl) 1 Ch., 
p. 657. 

(q Re British Power, ^c. Co., Ltd., (1907) 1 Ch. 529. 

\m) Ex parte Izard (1883), 23 Ch. D. 75, 
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He will not lose his right to indemnity by excluding 
his personal liability eulb the time he incurs the exp6nse(??). 

His rig'ht also will not be affected by the fact that he 
has passed his final account and been discharged, if all 
the assets have not been distributed (o). 

By what Persons and out of what Property : (a) Ee- 

ceiver appointed by the Cowt. — A receiver appointed by 
the Court is an officer of the Court, and must look to the 
Court to indemnify him out of the assets which are under 
the control ,of the Court, and such receiver has no right 
of indemnity a,gainst the Court or against any of the 
parties to the a.ction personally, and the fajct that the 
order appointing him was made by consent gives him no 
right of indemnity against the parties personally (p) . 
He also has no lien in respect of any expenses (q) . 

The right to indemnity of a receiver appointed by the 
Court will take priority to the claims of aD. the parties 
to the suit(r), even in respect of sums advanced to the 
receiver for the preservation of the assets on the security 
of a first charge on the assets, if it appears from the cir- 
cumstances that it w,as intended that the assets should be 
realized by the receiver for the benefit of all con- 
cerned (s) . 

Such right to indemnity will not, however, usually take 
priority over the claims of a third party (t) . 

A third party may, however, by his action make him- 

(k) He Glasdir Copper Mines, Ltd., (1906) 1 Ct. 365. 

(o) Levy T. Bmis, (1900) W. N. 174. 

{p) Boehmy. Goodall, (1911) 1 Ch. 155. 

\q) Ex parte Izard (1883), 23 Ch. D. p. 78. 

(/) Iraser v. Burgess (1860), 2 L. T. p. 449 ; Batten v. Wedgwood Coal 
and Iron Co. (1884), 28 Ch. D. 317 ; Strapp v. Bull, Sons % Co., (1895) 
2 Gh. 1. 

(s) Strapp T. Bull, Sons ^ Co., supra ; Re Glasdir Copper Mines, Ltd., 
(1906) 1 Ch. 365. 

(t) Davy T. Scarth, (1906) 1 Oh. p. 57. 
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self liable to have his interests postponed to the indem- 
nity of the receiver (w) . 

For example, if third parties lend money on debentures 
to a receiver, excluding his personal liability and knowing' 
that the money is required for realizing the assets of a 
company, of which he is receiver for debenture holders, 
such third parties having taken the benefit of the re- 
ceiver's services in realizing the assets, cannot claim re- 
payment in priority to the claims of the receiver to 
indemnity for his costs, expenses, and remuneration cut 
of the assets (a;). So, also, if a receiver incurs costs of 
an action for the benefit of all persons interested, he will 
be entitled to an indemnity in priority to the rights of 
all such persons {y) . 

(b) Receiver appointed out of Court. — A receiver 
appointed out of Court, being the agent of the person who 
appoints him, has a right of indemnity against the person 
appointing him personally, and also against the interest 
of such person in the property over which he is appointed 
receiver, but not against the interest of a third party {z) . 
Any third party may, however, by taking advantage of 
the receiver's labours, subject his own interest in the pro- 
perty to the receiver's right to indemnity (a) . 

(«) Fraser v. Burgess, supra. 

{x) Se A. JBoynton, Ltd., (1910) 1 Ch. 519. 

(y) Re Wrexham, Mold and OonnaVs Quay Eailway, (1900) 1 Ch. 261. 

(z) Davy \. Scarth, (1906) 1 Ch. p. 57 ; Bernard v. Davies (1862), 7 L. T. 
372. 

(a) Fraser v. Burgess (1860), 2 L. T. p. 449; Davy ,. Price (1883), 
W. N. 226. 
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CHAPTEE XIII. 

ENFORCEMENT OF EIGHTS AGAINST EECEIVER. 

Necessity for Leave of Court.— The Court will not 
permit tlie possession of its receiver to be interfered with 
or disturbed by any person, whether claiming para- 
moimt or under i3ie'?igh.t which the reoeiver "was appointed 
to protect. If a party claiming a right in the same sub- 
ject-matter was in possession of the rights which he 
claimed at the time the receiver was appointed, the 
appointment of the receiver leaves him in such posses- 
sion ; if, on the other hand, the claimant was out of 
possession, he must apply to the Court for leave to dis- 
turb the possession which the receiver has acquired. 

Whether the party proceeding to enforce his right does 
or does not know that a receiver has been appointed over 
the property, or however clear the right of the claimant 
may be, the Court will restrain the prosecution of the 
claim if it is attempted to be enforced without the leave 
of the Court (a) . 

The Court will not confine its intervention for the pro- 
tection of its receiver to cases where there has been some 
personal interference or an interference with the receipt 
of some definite tangible thing (&) . 

Any deliberate act oalculated to destroy property 
under the management of the Court by means of a re- 
ceiver and manager is an interference with that receiver 
and manager, although it may not induce the breaking 

(a) JEveli/n v. £ewis (1844), 3 H. 472 ; liandfield v. RandfieU {I860), 
1 Dr. & Sm. 310; Me Henry Found, Son and Hutchins (1889), 42 Ch. D. 
p. 422 ; Re Maudslay, Sons and Field, (1900) 1 Ch. p. 611. 

(4) Sehnore v. Smith (2) (1886), 36 Ch. D. 449. 
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of any contract. The object of the Court ie to prevent 
any undue interference with the administration of justice, 
and when any one, whether a partner in a business, a 
party to the litigation, or a stranger interferes with an 
officer of the Court, it is essential for the Court to protect 
that officer (e) . 

The consent or submission of the receiver to what is 
done will not prevent the interference being a contempt 
of Court (d) . The interference is not the less a con- 
tempt of Court by reason of the person interfering' claim- 
ing by a paramount title (e), unless the appointment of 
the receiver is expressly made without prejudice to the 
rights of such person (/). Interference cannot be jus- 
tified on the ground that the appointment of the receiver 
was in any way erroneous (g) . Interference by one re- 
ceiver with another without leave of the Court will be 
as much a contempt a^ interference by a private indi- 
vidual (h) . 

If the order appointing a receiver does not clearly, 
state over what property he has been appointed, inter- 
ference with him in the possession of aony property will 
not be a contempt of Court (i) . 

If the interest determines in respect of which a re- 
ceiver has been appointed; if, for example, a receiver has 
been appointed of a term of years or a life interest, it 
will not be a contempt of Court for the persons entitled 
to the property expectant on the determination of such 

(e) Dixon v. Dixon, (1904) 1 Ch. p. 163; KingY. Dopson, (1911) 66 
Sol. J. 51. 

{d) De Winton v. Mayor of Brecon (1860), 28 B. 200 ; Ex parte Sayward 
(1881), W. N. 115; 45 L. T. 326. 

{e) Evelyn v. Lewis, supra ; Zandfield v. Sandfield, mpra. 

(/) Underhay v. Read (1887), 20 Q. B. D. 209. 

(g) Ametv. Trustees of Birlcenhead Docks (IS55), 20 B. 332; SussellY. 
East Anglian Railway Co. (1850), 3 Mac. & G-. 104. 

(A) Ward y. Swift (1848), 6 H. 312. 

(i) Crow V. Wood (1850), 13 B. 271. 

K. M 
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interest to resume possession of the property without the 
leave of the Court after such interest ha^ determined (&). 

Nor will it be considered a contempt of Court for all 
the parties interested to turn a receiver who ha^ been 
guilty of waste put of possession without the leave of 
the Court (?). 

It will not be a contempt to bring an action without 
leave of the Court agla^iiist a receiver appointed by the 
Court to recover moneys held by him in some capacity 
other than that pf receiver; so a shareholder in a com- 
pany who has been appointed receiver of the company's 
undertaking may without leave of the Court be sued for 
calls on his shares which have not been paid, and which 
by reason of the receiver being appointed under sect. 4 
of the Railway Companies Act, 1867, are not assets 
recoverable by the receiver (w) . 

Interference by Party to the Action. — Interference 
with property over which a receiver has been appointed 
by a party to the action in which he has been appointed 
will be a contempt of Court, whether the receiver has 
gone into possession or not (n) . 

Interference by Stranger. — Interference by a stranger 
will be a contempt of Court only if the receiver has gone 
into possession (o), and has also, if he was appointed con- 
ditionally upon giving security, perfected his security(^). 

(Jc) Brittony. M'Donnell (1843), 5 Jr. Eq. R. 275; KenneyY. Clarke 
(1843), 5 Ir. Eq. R. p. 282 ; Me Stack (1862), 13 Ir. Ch. R. 213. 

{I) Sellv. Spereman (1726), Sel. Gas. in Ch. 169. 

(m) Se West Zancashire Bailway Co. (1890), W. N. 165. 

(«) Langford v. Lcmgford (1835), 5 L. J. Ch. 60 ; Re Maudslay, Sons and 
Field, (1900) 1 Ch. p. 611. 

(o) Russell V. East Anglian Railway Co. (1860), 3 Mao. & G. 104; 
Defries v. Creed (1865), 13 W. R. 632 ; Re Maudslay, Sons and Field, 
supra. 

{p) Defries t. Creed, supra. 
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Particular Cases. — The following acts when done 
without the leave of the Court in respect of property 
over Vhich the Court has appointed a receiver may ainount 
to a Oontempt of Court, and justify the intervention of 
the Court for the protection of its officer: — 

(1) Levying execution (q) . 

(2) Obtaining the appointment of a sequestrator even 

if the possesion of the receiver is not actually 
disturbed thereby (r) . 

(3) Levying a distress (s), but not if the distress has 

begun before the appointment of the receiver(#) . 

(4) Re-entry on property under a power to that 

effect (u) . 

(5) Bringing aa ejectment action (x). 

(6) Taking forcible possession (|/) . 

(7) Taking possession under compulsory powers given 

by Act of Parliament (z) . 

(8) Seizure of copyholds by the lord quousque (a). 

(9) Exercising rights of common long' disused (&). 

(q) Gooch V. Saworth (1841), 3 B. 428; Mussell v. East Anglian Mail- 
way Co. (1850), 3 Mae. & G. 104 ; Be Winton v. Mayor of Brecon (1860), 
28 B. 200 ; Lane v. Sterne (1862), 3 Gife. 629 ; Sefries y. Creed (1865), 
13 W. K. 632 ; Ee Maudslay, Sons and Field, (1900) 1 Ch. p. 611. 

(r) Bawkins v. GathercoU (1852), 1 Dr. 12. 

(s) Re Sutton (1863), 8 L. T. 343 ; £yton t. Senligh Sailway Co. (1868), 
L. R. 6 Eq. 14, 488. 

[t) Engel T. Sonth Metropolitan Brewing and Bottling Co. (1891), 
"W. N. 31. 

(«) Forster v. Manchester and Milford Railway Co. (1880), W. N. 63 ; 
49 L. J. Cli. 454. 

(x) Angel Y. Smith (1804), 9 Ves. 336 ; Re Battersby's Estates (1892), 31 
L. R. Ir. 73. 

(t/) Broad v. WieTcham (1831), 4 Sim. 511 ; Mahon v. Mahon (1840), 
Fl. & K. 18 ; Harvey v. Wallis (1851), 3 Lr. Jur. 409 ; Re Mead (1875), 
32 L. T. 508. 

(s) TinlcY. Bundle (1847), 10 B. 318. 

{a) Evelyn t. Lewis (1844), 3 H. 472 ; Randjield v. Mandfield (1860), 
3 D. F. & J. 766. 

(h) Johnes v. Claughtm (1822), Jac. 673. 

m2 
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(10) PreventiBg olergyman preaching in a church on 

the property (c) . 

(11) Issuing a circular containing a libel on the busi- 

ness or property over which the receiver has been 
appointed (d), or stating that it is no longer 
being carried on (e) . 
' (12) Tampering with employees of a business and in- 
ducing them to leave and join a rival busi- 
ness ('/) . 

(13) Inducing a receiver to neglect his duties (g). 

(14) Prevention by a party to the action of a receiver 

from taking steps necessary to get possession of 
property out of the jurisdiction (^.). 

(15) The grant of a leiase by a tenant for life (i). 

Interference with Receiver appointed out of Court. — 

Where a receiver has been appointed by a mortgagee under 
the powers given to him by sect. 19 of the Conveyancing 
Act, 1881, the Court will restrain the mortgagor from 
levying distress for rent upon the tenants, even if the 
receiver is negligent in coUecting the rents (k) . 

Mode of Punishment for Interference. — If a contempt 
of Court is committed by interference with a receiver 
the Court may commit the person so interfering to prison, 
or it may grant a-n injunction to restrain such interfer- 
ence, or it may be c&ntent merely to throw the costs and 
expenses caused by such interference on the person so 
interfering, or any person on whose behalf he interfered^ 

(c) Att.-Gen. v. St. Cross Bospital (\6bi), 18 B. 601. 
(rf) Helmore v. Smith (2) (1886), 35 Cli. D. 449. 
(e) King v. Dopson (1911), 56 Sol. J. 51. 
(/) Dixon T. Dixon, (1904) 1 Ch. 161. 
{g) Ex parte Eayward (1881), W. N. 115 ; 45 L. T. 326. 
(A) Re Maudslay, Sons and Field, (1900) 1 Ch. p. 611. 
(«) Vine v. Saleigh (1883), 24 Ch. D. p. 243. 

(A) £ayly v. JTent (1884), "W. N. 197 ; 51 L. T. 764. See also Woohtott 
V. Ross, (1900) 1 Oh. 788. 
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and in administering its punishment the Court will attend 
to all the circumstances of the case, and amongist others 
to the circumstances under which the order appointing] 
the receiver has been made (?). 

(a) By Comjnittal. — The Court avoids committal if it 
can do so without compromising justice, and reserves its 
extreme powers for cases which imperatively call for 
them (m) . If the interference may have arisen out of an 
excusable mistake (w) or is of such a nature that the Court 
would have given leave for the same if application had 
been made to it (o), or the appointment of the receiver 
was made under a mistake (p), the Court will not gene- 
rally punish the offender by committal: and an application 
for committal should not be made to the Court on the 
ground of disturbance of possession where the question 
of possession has been disposed of, and the only object 
is to compel payment of the costs and expenses caused by 
such disturbance (g) . 

The Court will, however, commit where the offender 
has had an opportunity of giving an undertaking not to 
repeat his offence and has refused (r) . 

(b) By Injunction. — An injunction is frequently 
granted to restrain interference with a receiver (s), and 
may be granted in the first instance, to be followed by 
committal in case of persistence in the offence (t) . 

An injunction may be granted to restrain a person 

(!) JCmsell v. The East Anglian Railway Co. (1850), 3 Mao. & G. 
p. 124. 

()«) Ward V. Swift (1848), 6 H. p. 314. 

(n) Ward v. Swift, mipra. 

((') Sawkine v. Gatliercole (1852), 1 Dr. 12. 

{p) Husselly. East Anglian Railway Co., supra. 

{q) Ward V. Swift, supra. 

(r) Helmore y. Smith (2) (1886), 35 Ch. D. 449. 

(«) Evelyn v. Lewis (1844), 3 H. 472 ; Tink v. Rundle (1847), 10 B. 
318 ; Att.-Gen. v. St. Cross Hospital (1854), 18 B. 601 ; Winkle v. Bailey, 
(1897) 1 Ch. 123 ; Diron v. Dixon, (1904) 1 Ch. 161. 

[t) Johnes v. Claughton (1822), Jao. 573. 
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from proceeding with another aotioia, whether in England 
or elsewhere, involving an iaterferenoe with the possession 
of a receiver appointed by the Court in this country (u). 

(c) By Ot'dfir for Fa(ymient of Costs. — The Court may 
decide that under all the circumstances of the case no 
further punishment is necessary than an order for the 
payment by the person causing the interference of the 
costs and expenses caused by such interference (a;). This 
will generally be the case where the interference has been 
on the part of the sheriff seizing on an execution (y) . 
In such cases the Court may order that not only the person 
actually interfering, but also the persons at whose insti- 
gation he interfered, shall bear the coste (z) . 

Applications for Leave to enforce Rights. — A person 
who wishes to enforce rights against property in the hands 
of a receiver, the enforcement of which without leave 
would be a contempt of Court, must apply to the Court 
for leave to enforce such rights or for leave to be examined 
pro mteresse mo. On such application the Court may 
decide the right claimed by the applictot on the spot, and 
if in his favour give him consequential relief against the 
property, or where there is a doubtful legal question it 
may give the leave asked for and absolve the applicant 
from all contempt of Court by reason of any proceedings 
on his part (a) . 

If a person wishes to enforce a right against property 
belonging to a party outside the suit over which the re- 

(«) Se Derwent Molting; Mills Co., Ltd. (1904), 21 T. L. R. 81, 701 ; 
Jopson V. James (1908), 77 L. J. Ch. 824 ; Re Connolly Bros., Ltd., (1911) 
1 Oh. 731. 

{x) Eussell V. East Anglian Sailteay Co., supra ; Hawkins v. Gathercole, 
supra; Harvey v. Wallis (1851), 3 Ir. Jur. 409; Lane v. Sterne (1862), ^3 
Giff. 629. 

(y) Bussellv. East Anglian Railway Co., supra ; Lane v. Sterne, supra. 

(s) Lane v. Sterne, supra. 

(«) Randfield v. Randfield (1860), 1 Dr. & Sm. 310 ; WalmsUy v. Mundij 
(1K84), 13 Q. B. D. p. 816. 
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ceiver lias been appointed by mistake, he should not apply 
to the Court for leave to enforc© such right, but should 
apply for the discharge of the order appointing the 
receiver so far as it relates to such property (&). 

When Leave to enforce Right granted by the Court. 

— If it is necessaay to ask leave, the Court must have credit 
for never refusing it where it ought to be grajited (c) . 
It is not according to the course of the Court to refuse 
liberty to try a right which is claimed against its re- 
ceiver unless it is perfectly clear that there is no founda- 
tion for the claim {d) ; and the Court will apply this 
principle in considering the application of any person for 
leave to take any action which roay disturb the possession 
of its receiver (e). 

The Court in giving leave may impose conditions upon 
the applicant (/), and disobedience to such conditions, 
even if such conditions have been improperly or unreason- 
ably imposed, will be a contempt of Court, and may be 
punished accordingly (g) . 

The Court may give leave to a person to bring an 
ejectment action {h), or to levy execution on property in 
the possession of a receiver (i) ; or to distrain upon such 



(J) Fowler y. Eaynes (18G3), 2 New Rep. 15S. 

(e) Angel v. Smith (1804), 9 Veg. p. 339. 

{d) Sawkim v. Gathercole (18.52), 1 Dr. 12; RandfieU y. Randfield 
(1861), 3 D. F. & J. 766 ; Se Senry Found, Son and Eutohins (18&9), 42 
Ch. D. p. 422. 

(«) Euisell Y. Fast Anglian Railway Co. (1850), 3 Mac. & G. p. 118 ; 
Lane v. Capsey, (1891) 3 Ch. 411. 

(/) SawUnsY. Gathercole {1S62), 1 Dr. p. 19; Re Battenby's Estates 
(1892), 31 L. E. Ir. 73. 

{g) Re Battersby's Estates, supra. 

(h) Angel v. Smith (1804), 9 Ves. 335 ; Brooks v. Greathed (1820), 1 
J. & W. 176. 

(t) Russell V. East Anglian Railway Co., supra; Gooch v. Eaworth (1841), 
3 B. 428. 
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property (k) ; or to re-enter under a power (Z) ; or will 
permit him to be examined pro inter esse suo (to) ; or to 
abate an obstruction on property in the possession of a 
receiver (n) . 

Effect and Extent of Leave. — The leave of the Court 
will only amount to leave to pursue any remedies or do 
any acts whidh the applicants may lawfully take or do, 
and will not absolve them from responsibility in law for 
their acts (o) . 

Leave given by the Court to a lessor to bring an action 
for recovery of land against the lessee will not entitle the 
lessor, after obtaining' judgment in such action, to pro- 
ceed to recover possession against the receiver in posses- 
sion by means of a writ of possession without further 
leave of the Court (p) . 

Modes of enforcing Rights. — There is no general prin- 
ciple that a person not a party to the action, to whom the 
receiver owes money, may apply by motion in the action 
for payment of his claim out .of the funds in Court, the 
produce of the profits received by the receiver (q) . The 
Court may^, however, allow this right to a person not a 
party to the action in exceptional cases (r) . 

The Court may give a charge upon property in the 
possession of a receiver appointed in .an action for disso- 
lution of partnership to a judgment creditor of the firm 
if he will undertake to deal with the charge according to 
the order of the Court, as the Court in appointing a re- 

(i) Hyion V. Denbigh, Buthin and Corwen Railway Co. (1868), 6 Eq. 14, 
488 ; Se Sutton (1863), 8 L. T. 343. 

(T) Ex parte Fugh (1880), W. N. 63 ; Sand v. Blow, (1901) 2 Ch. p. 737. 

[m) Broolci v. Greathed, supra. 

(n) Lane v. Capsey, (1891) 3 Ch. 411. 

(o) Lamy. Capaey, (1891) 3 Ch. p. 417. 

(p) Morris v. Bakei- (1903), 73 L. J. Ch. 143. 

(?) Brookletank v. East London Railway Co. (1879), 12 Ch. D. 839. 

(r) Neatey. Fink (1861), 16 Sim. 450. 
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ceiver aims at equality among: the creditors (s) . Such a 
charge only operates as among the creditors of the part- 
nership themselves, not against the several partners of the 
Gxm{t). 

The Court may also make an order for the attachment 
of sums payable by a receiver under order of the Court in 
favour of a creditor of the person to whom such sums are 
60 payable (u) . 

To what Court Application to be made. — The Court 
will not allow its officer to be subject to an action in 
another Court with reference to his conduct in discharge 
of the duties of his office, whether right or wrong. The 
proper remedy for anyone aggrieved by his conduct is to 
apply to the Court in the action in which he was 
appointed. If any wrong has been done by the officer 
the Court will no doubt see that justice is done, but no 
one has a right to sue such an officer in another Court 
without the sanction of the Court which appointed 
him (a;). This is so whether the action complained of is 
done by the receiver within the scope of the order appoint- 
ing him or not (y) . 

The Court will compel its Officer to do Equity. — As a 

receiver appointed by the Court is an officer of the Court, 
there are some instances in which relief may be had 
against such a receiver which oould not be obtained 
against a private individual, as the Court will, notwith- 
standing that a matter may be incapable of rectification 
between ordinary advers© litigants, compel its officer to 
recognize the rules of honesty as between man and man. 



(s) Kewne:/ v. Attrill (1886), 34 Ch. D. 345. 

(t) Hiddv. Thorr,e, (1902) 2 Ch. 344. 

(a) Se Cowan (1880), 14 Ch. D. 638. 

(x) Re Maidstone Falace of Varietien, Ltd., (1909) 2 Ch. 283. 

(y) Searle v. Choat (1884), 25 Ch. D. 723. 
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apd to act aooordin,gly (z) . So a receiver will be made to 
repay a sum p,aid to him under a mistake of law if the 
rules of honesty require that he should do so, though the 
same could not be recovered between ordinary liti- 
gants (a) ; land if the sum is no longer in his hands he 
may be ordered to refund the Ssame out of subsequent 
receipts (&). This principle will not be confined to cases 
of money paid under mistake, but will be applied to any 
case where the receiver has in his hands property which 
in point of moral justice and honest dealing belongs to 
some one else (<?) . 

But the honour of the Court cannot be satisfied at the 
expense of somebody else who is not in point of law or in 
equity bound to satisfy it out of his means (d) . So a 
receiver appointed by the Court for a mortgagee by sub- 
demise will not be required to pay rent to the head lessor 
even if the receiver has sold the mortgagor's chattels on 
the premises which were included in the mortgagee's 
charge, and so prevented the head lessor exercising his 
right of distress (e) . 

The Court will not direct its receiver and mana^ger 
appointed on behalf of debenture holders to carry out a 
contract of the company if it would necessitate borrowing 
in priority to the debenture holders and no direct profit 
would result, and there was no evidence even of indirect 
profit, as, for example, that it was necessary so to do in 
order to preserve the goodwill (/) . 

The Court has no jurisdiction on an order of the Court 
of Appeal being upset by the House of Lords to order its 

(«) Se Opera, Ltd., (1891) 2 Ch. 154 ; 3 Ch. 260. See also 2feate v. 
Fink (1861), 15 Sim. 450. 

(a) Bx parte James (1873), L. K. 9 Ch. 609 ; Ex parte Simmonds (1885), 
16 Q. B. D. 308 ; Se Shoades, (1890) 1 Q. B. 905 ; 2 Q. B. 347. 

(b) Ex parte Simmonds, supra. 

\o) Ee Tyler, (1907) 1 K. B. 865. 

{d) Re Regent's Canal Ironworks Co. (1875), 3 Ch. D. p. 419. 

\e) Sander. Blow, (1901) 2 Ch. 721. 

(/) Ee Thames Ironworks, fc. Co., Ltd., (1912) W. N. 66. 
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receiver to repay money lodged by him as security for 
costs of the appeal to the Court of Appeal and paid out to 
him on the appeal succeeding, unless an undertaking to 
repay was given by the receiver {g) . 

The Court also will not restrain its receiver and 
maoia^er after his discharge from soliciting orders from 
and dealing with the customers of the business carried on 
by him as such manager {Ji) . 

Generally. — If any misapplication of the moneys re- 
ceived by a receiver is contemplated, a person who is 
aggrieved need not wait until the passing of the receiver's 
accounts, but may take immediate action against him(t) . 

A receiver may be sued by his oo-reoeivers if he makes 
such action necessary (k) . 

A receiver may be made to pay the costs of an applica- 
tion to the Court by a third party if such application 
has been rendered necessary by the receiver's misconduct 
or negligence (I). 

For remedies founded on failure of the receiver to 
account or pay in his balances, see Chap. XIV. 

iff) Ee John Griffiths Cycle Corporation, Ltd., (1902) W. N. 9. 

(A) JRe Irish (1888), 40 Ch. D. 49. 

(i) Be Winton v. Mayor of Brecon (1860), 28 B. 200. 

(A) Sills V. Beeves (1882), 30 W. R. 439 ; 31 W. E. 210. 

(0 Ex parte Brown (1888), 36 W. R. 303. 



172 LAW KELATIXG TO RECEIVERS AND MANAGERS. 



CHAPTER XIV. 



ACCOUNTS . 



Rules of the Supreme Court. — With regard to the 
accounts of receivers, Rules 18 to 22 inclusive of Ord. L. 
of the Rules of the Supreme Court provide as follows: — 

R. 18. Where a receiver is appointed with a direction 
that he shall pass accounts, the Court or judge shall fix 
the days upon which he shall (annually, or at longer or 
shorter periods) leave and pass such accounts, and also 
the days on which he shall pay the balances appearing! 
due on the accounts so left, or such part thereof as shall 
be certified as proper to be paid by him . And with respect 
to any such receiver as shall neglect to leave and pass 
his aocounts and pay the balances thereof at the times so 
to be fixed for that purpose as aforesaid, the judge before 
whom apy such receiver is to account may from time 
to time, when hia subsequent accounts are produced to 
be examined and passed, disallow the salary therein 
claimed by such receiver, and may also, if he shall think 
fit, charge him with interest at the rate of £5 per cent, 
per annum upon the balances so neglected to be paid by 
him during the time the same shall appear to have re- 
mained in the hands of any such receiver. 

R. 19. Receivers' accounts shall be in the Form 14 
in Appendix L. (a), with such variations as circumstances 
may require. 

R. 20. Every receiver shall leave in the chambers of 
the judge to whom the cause or matter is assigned his 
account, together with an affidavit verifying the same in 

(a) For this Form, see p. 208. 
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the Form No. 22 in Appendix L. (&), with such variations, 
as circumstances may require. An appointment shall 
thereupon be obtained by the plaintiff or person having 
the conduct of the cause for the purpose of passing such 
account. 

E.. 21. In case of any receiver failing to leave any 
account or affidavit, or to pass such account, or to make 
any payment, or otherwise, the receiver or the parties, or 
any of them, may be required to attend at chambers to 
show cause why such account or affidavit has not been 
left, or such account passed, or such payment made, or 
any other proper proceeding taken, and thereupon such 
directions as shall be proper may be given at chambers 
or by adjournment into Court, including the discharge 
of any receiver and appointment of another, and payment 
of ccets. 

E. 22. A certificate of the Chief Clerk stating the 
result of a receiver's account shall from time to time be 
taken. Form 3 in the Appendix hereto shall be substi- 
tuted for Form 22 in Appendix L. (d). 

Generally as to accounts taken by the Court, see 
Ord. XXXIII. of the Kules of the Supreme Court. 

Of Receiver appointed in King's Bench Division by 
way of Equitable Execution. — In the oas/e of receivers, 
appointed by way of equifcable execution in the King's 
Bench Division, the Central Office Regulations provide 
as follows as to their accounts. When the proper time 
arrives for passing the receiver's first account, an ordinary 
appointment must be made with a master, and notice of 
the appointment given to the other side, as in the case 
of an appointment to settle the security, except that the 
order need not be stamped or entered at Room 175 . The 
master will then go through the account, and on the same- 



(5) See r. 22. 

{e) For this Form, see p. 210. 
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being ^ta-perlj vouched aoid stamped, will approve it. The 
receiver, on bringiag in the account, will make and file 
the usual affidavit verifying^ it, and the master will, if 
required, give a certificate of the account having been 
passed. The account and certificate after they have been 
stamped, before bein^ taken to the master for his certifi- 
cate, must be entered at Room' 175 . The certificate will 
then be handed to the party entitled to the same, while 
the account will be retained by the master for trans- 
mission to the FHing" Department. If the receiver has 
recteived nothing' he should bring in a " nil account," with 
a statement written thereon showing why he has received 
nothing. This should be verified by the usual afii- 
davit((?). 

Of Receivers appointed in County Courts. — With 
regard to the accounts of receivers appointed in the 
County Court, Rules 4 to 12 inclusive of Ord. XIII. 
of the County Court Rules, 1903, provide as follows: — 

4. The receiver shall submit his accounts to the 
registrar, and the registrar shall audit the same, as soon 
as conveniently may be after the realization of the assets, 
and immediately after such audit the receiver shall pay 
over to the registrar the balance found thereby to be in 
his hands. The account shall be written oji foolscap papeii 
bookwise, and the items shall be numbered consecutively, 
and the account shall be verified by affidavit arid be therein 
referred to as an exhibit. 

5. The registrar may require any receiver to produce 
any receipt, accounts, and vouchers necessary for verify- 
ing the account, and may disallow a!ny item not proved to 
his satisfaction. 

6. The receiver shall, at ajay time before the complete 
realization of the assets, produce his accounts to' be audited 
upon receiving seven days' notice in writing from the 

{d) Annual Practice, 1912, p. 840. 
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registrar so to do, find such notice may be sent by post 
or otherwise to the address of the receiver. 

7 Where the duties of a receiver po-e continuous, no 
longer period thaoi one year shall in any case be allowed 
to intervene between each audit. 

8. The registrar shall after each audit of a receiver's 
accounts make and sign a certificate stating the result 
of such audit. 

9. In no case shall it be necessary for any party to 
attend at the audit of a receiver's account, but where 
a party is dissatisfied with a receiver's account he may 
apply to the judge for a revision of the registrar's allow- 
ances. 

10. The judge may order the receiver to pay over, at 
such time or from time to time as he may think fit, to the 
party entitled to the beneficial interest therein, or to the 
guardian of any infant, any yearly or other accruing rents 
or interest, instead of paying the same into Court, and to 
fake credit for such payments in his accounts when 
audited. 

11. With respect to any receiver who neglects to 
submit his accounts to be audited or to pay over any 
balance in his hands, the judge may from time to time, 
when his subsequent accounts are produced to be audited, 
disallow the salary or allowance therein claimed by such 
receiver, and may also, if he thinks fit, charge him with 
interest at the rate of five per cent, per annum upon any 
balance so neglected to be paid by him during the time 
such balance shall appealr to have remained in the hands 
of such receiver. 

12. In case of any receiver failing to leave any account 
or affidavit, or to pass any account, or to make any pay- 
ment or otherwise, the receiver or the parties or any of 
jthem, may be required to attend before the judge to show 
cause why such account or affidavit has not been left, or 
Buch account passed or such payment made, or any other 
proper proceeding taken ; and thereupon the judge may 
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give sucli direotions and make such orders as may be 
proper, including' direotions for the discharge of any 
receiver and the appointm&nt of lanother, and any orders 
as to costs. 

Generally. — A receiver must account for all moneys 
received by him in that oapiaxjity before as well as after 
he has given security (e), and also for any profits made 
by him on nloneys in his hands between the dates of 
passing his accounts (/). He must also account for all 
moneys paid to him under protest (gr) . If receivers are 
appointed jointly they may be made to account sepalrately 
for money received by each (h) . 

The Court may order the receiver to produce all neces- 
sary documents in his possession, but except by consent 
he cannot be ordered to produce them elsewhere than 
before an officer of the Court (i) . 

He must pass his accounts notwithstauding that the 
action in which he was appointed is dismissed (Tc) . 

Passing Accounts: (a) Time. — The Court or judge 
will fix the days upon which he shall annually, or at 
longer or shorter periods, pass his accounts (J). 

Regard will be had to the expense of passing the 
accounts in fixing the intervals at which they shall be so 
passed, and if the expense is great the Court will extend 
the intei^ral (m). But a very long interval such as five 
years will not be allowed on this ground (ji). 

(e) Smart v. Flood (1883), 49 L. T. 467. 
(/) Shaw V. Rhodes (1826), 2 Eu33. 639. 
(g) Brownheady. Smith (1837), 1 Jur. 237. 
(h) Scott V. Plaid (1847), 2 Ph. 229. 
(j) Mamd v. Allies (1839), 4 M. & C. 503. 

(A) Pittv. Bonner (1833), o Sim. 577 ; Sutton v. Beetoti (1864), 9 Jur. 
N. S. 1339. 

(l) Ord. L. r. 18. 

(m) Say v. Croft (1851), 14 B. 29. 

(«) Darley v. Smier (1849), 1 Jr. Jur. 194. 
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A receiver's final account may be passed to save time 
before the discharge of the receiver is considered by the 
Court (o) . 

(b) Where passed. — If it seems tO' be convenient a 
receiver's accounts may be ordered to be passed in a 
District Registry {p) . 

(c) Attenxkmce at Passmg. — For the right of sureties 
to attend, seep. 122. 

A person not a party to the cause is not entitled to 
attend at such passing unless he makes out a special case 
for such attendance (g) . Where tiie account affects the 
residuary estate of a deceased person all the persons in- 
terested in the residuary estate are entitled to attend the 
passing of the receiver's account at the expense of the 
estate (r) . If such persons belong to a numerous class 
the Court may at the hearing restrict the right to attend 
to certain members of the class only, but it will not after 
the hearing make an order so restricting the rights (s) . 

(d) Costs. — ^Where the same solicitor appears both for 
a party to the suit and for the receiver, the costs of only 
one copy of the accounts will be allowed (t) . 

A receiver who delays to pass his accounts, or who 
creates difficulties by the form of his accounts, may be 
made to pay the costs of passing the accounts (m) . 

Review. — The Court in reviewing the Chief Clerk's 
certificate as to the result of a receiver's account will not 
enter into the consideration of any items of the account, 
but if it be thought that he has adopted some general 

(o) Ellemr v. Uffle (1895), W. N. 161. 

{p) Be Capper (1878), W. N. 66; and Bee Walker \. Eobimon (1876), 
W. N. 80. 

(}) Colburn v. Cooper (1844), 8 Ir. Eq. E. 610. 
(r) Day v. Croft (1851), 14 B. 29. 
(«) Jjay V. Croft, supra, 
(t) Sharp T. Wright (1866), W. N. 102. 

(a) Bertie v. Lord Abingdon (1844), 8 B. 63. See Ord. L. r. 21. 
R. N 
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principle whicli cannot be supported, the party complain- 
ing is entitled to bringi that point before the Court (a;) . 

The Court will not allow further enquiries where the 
parties have already had ample opportunity of investigat- 
ing the receiver's accounts (|/,) . 

Failure to Account. — If a receiver fails to a.cc0iunit 
regularly upon the days fixed for such account being 
taken his salary wiU be disallowed, and he will be charged 
interest on the balances {z), whether he has made a profit 
for himself or pot {a) . And the same will be so in the 
case of a receiver of public funds (&) . 

Such interest will be at the rate of five per cent, per 
annum, and will be payable in respect of the balances, not 
from the date when the sums were received to, the date of 
the account, but during the time the same shall have 
remained in the hands of the receiver (d) . The above 
penalties in the case of a receiveo: felling: to account are 
now expressly provided by Order L. r. 18, for which 
see p. 172. 

A receiver may be exoused for his delay if it is due to 
a desire to bring in a large siUfm receivable by him after the 
time fixed for an account at an earlier date than he would 
otherwise be liable to bring in the same (d!) . 

The fact that a receiver has failed to account for a 
sum owing to ft mistake will not release him from' the 
liability to pay interest in respect of that sum (e) . 

Sucb payment of interest by a receiver may be ordered 



(«) Shewellv. Jones (1824), 2 Sim. & St. 170 ; (1827), 3 Euss. 622. 
(jr) Shewett v. Jones (1827), 3 Russ. 622. 

{i) T. JoBand (1802), 8 Ves. 72 ; Fotts v. Leighton (1808), 15 Ves. 

273 ; Bristowe v. Needham (1863), 8 L. T. 662. 
(a) Dawson v. Massey (1809), 1 Ball & B. 231. 
(i) Lonsdale v. Church (1780), 3 Brown, by Belt, 40. 

(c) Butcher v. Dodd (1789), 1 Ves. Jun. 84 ; FoUt v. Leighton, supra. 

(d) Flood \. Lord Aldborough (1845), 8 Ir. Eq. R. 103. 

(e) Braham v. Bowes (1836), Don. 84. 
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after his accounts have been passed (/) or after his dis- 
charge (^r). 

A receiver failing to pass his accounts and pay in the 
balances may also haJve a sequestration order made against 
him (h), or he may be committed for contempt of Court(t) 
or imprisoned for debt if he cannot pay (k) . 

A four day order should first be obtained' against 
bim(Z). 

He may also be discharged and made to pay all the 
costs caused by his default {mi) . 

If he has been imprisoned for default and the sureties 
have paid up he may be discharged on undertaking to 
pay the costs of his committal and removal and appoint- 
ment of new receiver (n) . 

Failure to Pay in Balances. — If a receiver fails to pay 
in the balance found due to him his recognizance may be 
put in suit, or he may be proceeded against personally 
and committed (o), or imprisoned for debt as above men- 
tioned. 

Reopening Accounts. — Acdounts may be reopened in 
favour of persons not present on passing such accounts 
if an error is discovered therein (p) . 

They may also be reopened in favour of parties to 
the suit even after the discharge lof the receiver for the 

(/) Sicks y. Sieks (1744), 3 Atk. 273 ; Fletcher v. Dodd (1789), 1 Ves. 
Jun. 84. 

(ff) Sarrism v. Soi/dell (1833), 6 Sim. 211 ; He Edwards (1892), 31 
li. R. Ir. 242. 

(A) Sprunt v. Ftigh (1878), 7 Ch. D. 567. 

(i) He Gent (1888), 40 Ch. D. 190 ; Re Ball's Estate (1870), L. E. 9 Eq. 
J172. 

(A) Ke Gent, supra. 

{T) Whitehead v. Lynes (1865), 34 B. 161 ; Sprunt v. Pugh, supra. 

(m) Bertie v. Lord Abingdon (1844), 8 B. 53. 

(«) Johnson v. Tottenham (1852), 5 Ir. Jar. 15. 

(o) Bavies v. Cracrafl (1807), 14 Ves. 143. 

\p) £e Browne's Estate (1887), 19 L. E. Ir. 423. 

n2 
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purpose of surcharging such aoeounts, or making him pay 
interest if there has been any advantage taien by him! 
of the parties, as, for example, where the accounts have 
been submitted to a person who has just come of age, 
or there has been misconduot on his part {q) . 

If a receiver includes in his account costs incurred by 
him otherwise than in his capacity as receiver, and allows 
such costs to be disallowed on taxation, he cannot after- 
wards enforce his right to sutfh costs (r) . 

Reopening in Foreclosure Actions. — ^Where a receiver 
appointed in a foreclosure aotio(ii receives rents between 
the date of the certifidate finding the amount due and the 
day fixed for redemption, the amount of the rents so 
received must be taken into account and a further period 
of a month allowed for redemption from the date of the 
fresh certificate (s) . 

The aedounts will not, however, be reopened by reason 
of rents having been received by the receiver since the 
day fixed for redemption (t) or since the order for fore- 
closure absolute (u) . 

Nor, even if they have been received before the day 
fixed for redemption, will they be reopened if the fore- 
closure order eontains a provisio that any person redeeming, 
or in the event of foreclosure the mortgagees, shall be at 
liberty to apply in Chambers for the payment or transfer 
to them of the mioney which may be in Court or in the 
hands of the receiver (x) . 

(q) Sicka t. Sicks (1744), 3 Atk. 273 ; Fletcher v. Sodd (1789), 1 Vea. 
Jun. 84 ; Chambers v. Goldwin (1801), 5 Ves. 834; 9 Vea. 254; Earriam 
T. Boydell (1833), 6 Sim. 211 ; Se Edwards (1892), 31 L. R. Ir. 242. 

(r) Terry v. Dubois (1884), ?2 W. R. 416. 

(j) Jenner-FmtY. Needham (1886), 31 Ch. D. 500; 32 Ch. D. 582. 

(f) Constable v. Sowick (1859), 7 W. R. 160 ; Jenner-Fust v. Needham, 
supra ; National Permanent Mutual Benefit Building Society y, Saper, (1892). 
1 Ch. 64 ; not following Soss Improvement Cmnmissioners v. Uaborne (1890), 
"W. N. 92. 

(«) Jenner-Fust v. Needham, supra. 

[x) Coleman v. Llewellin (1886), 34 Ch. D. 143. 
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Such, a proviso will not, however, he inserted in the 
order without special circumstances (y). 

After foreclosure ahsolute the Court may refuse to re- 
open the accounts where receipts have heen omitted where 
there is no evidence that the mortgagees have received 
any of the sums opiitted {z) . 

Where a receiver had received rents of mortgaged pro- 
perty hetween the date of the certificate and the day fixed 
for redemption and after that day, but the amount of 
such rents was stated not to be sufficient to cover the 
receiver's expenses and remuneration, so that nothing 
available for redemption had in fact been received, the 
Court in order to save expense and delay, upon the sub- 
mission of the plaintiff to have his order for foreclosure 
absolute discharged if the Court should thereafter so 
direct in consequence of its appeariag that there were 
any surplus moneys, allowed the receiver's account to be 
taken at once, leaving the question of his discharge to 
stand over until after such account (a) . 

In order to avoid the necessity for a fresh certificate, 
the order usually directs that in taking" the accounts the 
plaintiff shall be charged with the amount if anythiog 
paid into Court by the receiver, and such a sum as should 
be in the receiver's hands at the date of the oertifioatev 
and also with such a sum, if any, as the plaintiff should 
submit to be charged with ia respect of rents and profits 
to come into the receiver's hands prior to the order for 
foreclosure absolute (6). 

By Personal Representatives of Receiver. — The Court 
cannot make a summary order against the personal repre- 



I'j) Cherton t. WdU, (1893) 2 Ch. 151. 
{z) Ingham v. Sutlierland (1891), 63 L. T. 6U. 
(a) EllenoTf. Ugle (1895), W. N. 161. 

(A) Simmotu t. JBlamiy, (1897) I Ch. 19 ; :Barber v. JeckelU (1893), 
W. N. 91 ; Ztuk v. SebriffAt (1894), "W. N. 134. 
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sentatives of a receiver for them to pass the accounts of 
their testator and pay over the balance (c) . 

If the personal representatives of a receiver apply to 
pass their testator's acoo;up.ts and pay the balances they 
cannot afterwards plead that they have aq assets (d) . 

Adjustment between Capital and Income. — ^Where a 
business settled upon successive tenants for life is carried 
on by a receiver amd manager, who makes a Ices during 
the first life and a profit during the second life, the loss 
should be paid out of the subsequent profits made during 
the second life and not out of capital (e) . 

Requirements of Companies (Consolidation) Act, 
1908. — Under sect. 95 of this Act every receiver or 
manager of the property of a company who has been 
appointed under the powers contained in any instrument 
and who has taken possession is, under penalty of a fine, 
bound to file with the registrar of companies every half- 
year and on his ceasing to act a^ooounts of his receipts 
and payments. See p. 200 for this section. 

In Lunacy. — The death of a lunatic does not operate 
to release a receiver appointed in the lunacy from account- 
ing for anything which he receives in that character, and 
he is also liable to account for anything received by him 
after such death, hut he cannot be made accountable in 
the lunacy in his charaoter of receiver for anything so 
received after the death of the lunatic (/) . 

(c) Jenkins v. Briani (1834), 7 Sim. 171 ; Ludgater v. Chmmll (1847), 
15 Sim. 479. 

(d) G'xrdon y. Badock (1842), 6 B. 157. 

(e) Upton V. Brown (1884), 26 Ch. D. 688. 
(/) Be Walker, (1907) 2 Ch. 120. 
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CHAPTEE XV. 



DISCHARGE AND REMOVAL . 



On whose Application: (a) Of Receiver himself . — A re- 
ceiver will not be discharged on his own application after 
security given unless he can show some reasonable 
ground (a). Ill-health (&) and service as receiver for a 
period of thirty years (c) have been held to be reasonable 
grounds for his discharge . On discharge for such reason- 
able ground the receiver wiE not be charged with the 
costs of his discharge and the appointment of a new re- 
ceiver (d), though he may not be allowed his costs of the 
application for his discharge (e). 

(b) Of Party obtaining Appointment. — A receiver 
appointed by the Court is appointed for the benefit of all 
parties interested, and therefore will not be discharged 
merely on the application of the party at whose instance 
he was appointed (/). 

(c) Of Surety . — A surety may obtain the discharge of 
the receiver, and if the application is on reasonable 
grounds, such as the insanity of the receiver, the applicant 
will be allowed his costs (g) . 



(a) Smith v. Vauf/han (1744), Ridgeway temp. Hardwicke, 251. 

(b) BkhardtonT. Ward (1822), 6 Mad. 266 ; Constabley. Constable {l&iO) , 
2 It. Jut. 141. 

(e) Cox V. Macnamara (1847), 11 Ir. Eq. R. 356. 

(rf) Siehardson v. Ward, mpra; Constable v. Constable, supra. 

(e) Constable v. Constable, supra; Hunter v. Pring (1846), 8 Ir. Eq. E. 

102. 

(/•) Largan v. Botcen (1803), 1 Sch. & L. 296 ; Bainbrigge v. Blair 

(1841), 3 B. 423. 
[g) Webb v. CasM (1847), 11 Ir. Eq. R. 558. 
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(d) Of Representatives of Deceased Receiver. — The 
representatives of a deceased receiver may obtain the 
dischaxge of such receiver, but if they apply for his dis- 
charge and the passingi of his acoounts they cannot after- 
wards plead no assets and deny liability (h) . 

(e) Of Prior Incumbranoer . — Where a receiver has 
been appointed on the application of a puisne mortgagee, 
a prior mortgagee who wishes to go into possession may 
obtain the discharge of the receiver (*), and in such case 
the prior mortgagee will be deemed to have been in pos- 
session from the date of the service of his notice of motion 
for the discharge .of the receiver and not from the time 
of the discharge of the receiver (k) . 

(f) Of Liquidator of Company. — There is no general 
rule that on the winding-up of a company by the Court 
a person who has been appointed a receiver by the Court 
is to be displaced in favour of the liquidator. It is a 
question of the balance of convenience and inconvenience 
in each case (J) . 

The Court will not without strong reason discharge in 
favour of the liquidator a receiver appointed by the Court 
on the application of incumbrancers unless it is proposed 
to appoint the liquidator' receiver in his place (m) . 

It will, however, in order to avoid unnecessary expense 
and the possibility of conflict, discharge such receiver and 
appoint the liquidator receiver in his place, unless there 
aj-e special circumstances which make such a course un- 
desirable (w) . It will similarly act in the case of a 



(A) Gurdon v. Badeoek (1842), 6 B. 157. 

(») Langton v. langton (1856), 7 D. M. & G. 30 ; Re Sottt/iern Railmay 
Co. (1886), 17 L. E. Ir. p. 141. 

[k) Preston v. Tunbridge WelU Opera Souse, Ltd., (1903) 2 Ch. 323. 

(?) Bartlett v. Northumherland Avenue Hotel Co. (1886), 63 L. T. 611. 

{m) Strong v. C/irlgle Frets, (1893) 1 Ch. 268 ; British Linen Co. v. South 
American and Mexican Co., (1894) 1 Ch. 108. 

(«) CamphellY. Compngnie Generale de Belle-Garde (1876), 2 Ch. D. 181 ; 
Tottenham v. Swansea Zinc Ore Co. (1884), W. N. 64 ; In re Joshua Stubis, 
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receiver and manager, and the fact that there is a business 
to be carried on will be a strong inducement to the Court 
to appoint the same person as liquidator and also as 
receiver and manager (o) . 

The fact that there is little for the liquidator to do by 
reason of the absence of uncalled capital or otherwise (p), 
or that some of the assets are such as to require special 
commercial knowledge for their realization (g'), have been 
held to be special circumstances inducing the Court not to 
discharge the existing receiver and appoint the liquidator 
as receiver. The fact that the assets will not be more 
than sufficient to satisfy the incumbrancers for whom the 
receiver was appointed, will also probably be considered 
such a special circumstance (r) . In the case of assets 
requiring special commercial knowledge the Court may 
displace the receiver by the liquidator except as to such 
assets (s) . 

The Court will not displace a receiver by the liquidator 
where such receiver has not been appointed by the Court 
but by an incumbrancer out of Court under the powers 
given to him by his security (t) . 

Effect of Discharge. — The effect of an order discharg- 
ing a receiver or manager is simply to prevent him 
receiving more or any longer acting as manager, and does 
not relieve him from any liability incurred while acting 
in that capacity. Consequently he is liable to attach- 

Zid., (18S1) 1 Ch. 475 ; British Zmen Co. v. South American and Mexican 
Co., supra. 

(o) Lire Joshua Stiibbs, Ltd., (1891) 1 Ch. p. 483. 

{p] Ln rt .Joshua Stiihhs, Ltd., supra. 

(q) British Linen Co. v. South American and Mexican Co., supra. 

(r) Strong v. Carlyle Frets, supra, as explained by Vanghan Williama, 
J., in British Linen Co. v. So'ith American and Mexican Co., (1894) 1 Ch. 
at p. 118. 

(») British Linen Co. i. South American and Mexican Co., supra. 

(i) In re Senry Found, Son and Eutchins (1«89), 42 Ch. D. 402 ; In re 
Jonhua Stubhs, Ltd., supra. 
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ment for breach of an order for payment of sums come 
to his hands as receiver made after he has been discharged 
from being receiver (m) . 

Grounds of Discharge: (a) Misoanduct. — A receiver 
may be discharged for being in default in passing his 
accounts (x), or for such conduct as will forfeit the con- 
fidence of the Court (,«/), or for any misconduct liable to 
prejudice the interests of the parties (z). 

In any of such oases the receiver will have to pay the 
costs of the application for his discharge, and of his dis- 
charge, and the appointment of a new receiver (a). 

(b) On Appointment of other Offider of Court. — If a 
receiver has been appointed by the Chancery Division and 
an administrator pendente lite is then appointed over the 
same property by the Probate Division, the receiver will 
be discharged by the Chancery Division (&). 

For cases as to the discharge of a receiver in favour of 
the liquidator of a company in a winding-up under the 
Court, see p. 184. 

(c) Reason for Appomtm&nt Ceasing. — If the object 
for which the appointment was made is attained or the 
reason for the appointment has in any way ceased, the 
receiver will be discharged (o) . For example, he will be 
discharged if having been appointed on the application of 
an annuitant whose annuity is in axrear the arrears are 
cleared off {d), or the value of the annuity is paid to the 

(«) In re Gent (1888), 40 Ch. D. 190. See also Harrison v. Boydell 
(1833), 6 Sim. 211. 

(x) Bertie v. Zord Abingdon (1844), 8 B. 53. And see Ord. L. i. 21. 

(V) Mitchell V. Omdy (1873), W. N. 232. 

(z) Se St. George's Estate (1887), 19 L. R. Ir. 666 ; Bell y. Speteman 
(1726), Sel. Caa. in Oano. 169. 

(a) He St. George's Estate, supra; Bertie v. Lord Abingdon, supra. 

[b) Tiehborne v. Tiehborne (1869), L. R. 1 P. & M. 730. 
{c) Tewart v. Lawson (1874), 18 Eq. 490. 

[cC] Braham v. Strathmore (1844), 8 Jur. 667 ; Sank^ v. O'Maley (1826), 
2 Moll. 491. 
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annuitant (e) ; or having been appointed as the result of 
a dispute between trustees, new trustees are appointed 
and the dispute is at an end (/), the discharge not being! 
ordered if disputes are still on foot (g) . 

(d) If Appointed of Wrong Property. — If a receiver 
is appointed by mistake of property belonging to a third 
party, such party may obtain his disohal-ge so as to free 
his property (h). 

(e) Other Grounds. — The following have been held to 
be reasonable grounds for the discharge of a receiver: 
ill-health (^), service of thirty years in that capacity (k), 
removal from the neighbourhood of the property of which 
he was receiver, all parties consenting to his discharge (I), 
the fact that he had been induced, in ignorance of the 
responsibilities entailed, and by misrepresentations made 
to him, to undertake the post (nk), the fact that another 
fitting person offered to a,ct as receiver for less remu- 
neration (n) . 

If a receiver has been appointed over property for the 
benefit of two infants who are entitled to the property as 
tenants in common, the Court will not discharge the 
receiver when one only of the infants comes of age (o) . 

If after the appointment of a receiver in the Chancery 
Division in a partnership action facts are brought to the 
notice of the Court which show that the dissolution of the 
partnership can more conveniently be carried out in the 
local County Court under its bankruptcy jurisdiction, 

(e) Davis \. DuTce of MarTborough (1819), 2 Swans. 108. 
(/) Bainbrigge v. Blair (1841), 3 B. 422. 
ig) Zesves t. Neville (1S62), lu "W. R. 335. 

(A) Foioler v. Haynes (186i), 2 New Rep. loG; Lavendet- v. Laeendcr 
(1875), Ir. E. 9 Eq. 59.S. 
(i) Biehardson v. Ward (1322), G Madd. 266. 
(k) Cox V. Macnamn-a (1817), 11 Ir. Eq. R. 3-56. 
(7) Davyy. Gronov (1845), 14 L. J. Ch. 134. 
(>») MunUr v. Bring (1845), 8 Ic. Eq. Re?. 102. 
(n) Stanley v. CouUhiir,t (1868), W. N. 305. 
(o) Smith T. LyHer (1841), 4 B. 227. 
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the judge in the Chancery Division will discharge the 
receiver already appointed (p) . 

A receiver will not be discharged if there is a suspicion 
that the application is made with the object of trafficking 
with the office of receiver {q) . The Court also will not 
for the purpose of assisting a, mortgtagee to appoint ai 
receiver of the property out of Court, remove a receiver 
appointed by the Court on the application of other 
persons (r) . 

If an order appointing a receiver is discharged by the 
Court of Appeal under circumstances inducing the Court 
to believe that the receiver improperly procured his own 
appointment in the Court below, as, for example, where 
the plaintiff's solicitor has procured his own appointment, 
the receiver may be made to piay all the costs (s) . 

Practice. — ^Application is generally made for the dis- 
charge of the receiver by a summons taken out in the 
action in which the receiver was appointed. It may also 
be made by motion or petition. The discharge may also 
be obtained on the further consideration of the action . 

The receiver ought not to present a petition for his 
discharge to come on with the cause on further considera- 
tion, as the Court can order his discharge without such 
petition, and the receiver will consequently have to pay 
the costs of such a petition (f) . 

On a petition to discharge the receiver and pay over 
the money in Court the receiver ought not to appear 
even if he is served, and if he does he will not be allowed 
his costs (u) . 

In Lunacy. — When an order has been made for the 

(p) Eulme V. Eowhotham, (1907) W. N. 189. 

(q) Farran t. Morris (1852), 4 Ir. Jur. 366. 

(?■) Sandert v. Lord Lisle (1869), Ir. R. 4 Eq. 43. 

(») Re Lloyd (1879), 12 Ch. D. 447. 

(t) Stilwell V. Mellenh (1851), 20 L. J. Ch. 356. 

(u) Herman v. Dunbar (1857), 23 B. 312. 
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appointment of a receiver and manager under sect. 116 
of the Lunacy Act, 1890, it does not ipso facto come to 
an end by the circumstance that the person who was 
detained as a lunatic ceases to be so detained, but it is 
necessary that some order of the Court should be obtained 
to discharge the receiver, and the Court will only make 
such order if it is satisfied that the lunatic is no longer 
subject to whatever delusions or hallucinations may have 
led to the lunacy {x) . 

(it) He B. A. S., (1898) 2 Ch. 392. 
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CHAPTEE XVI. 

APPOINTMENT OF EECEIVEES OUT OF COURT. 

Generally. — ReceiveiB may be appointed out of Court 
under any power in that behalf contained in any docu- 
ment, and in such case the powers, of the receiver will 
depend on the powers which are given to such receiver 
under the document creating the power of appointment 
and the document exercising such power. 

In the case of mortgagees whose mortgages were created 
by deed prior to the 1st January, 1882, a statutory power 
to appoint a receiver under certaiu circumstances is given 
by Lord Cranworth's Act (23 & 24 Viot. c. 145), and in 
the case of mortgagees whose mortgages are created by 
deed after the 31st December, 1881, there is a statutory 
power to appoint a receiver under certain circumstances 
conferred by sects. 19 (1) (iii) and 24 of the Convey- 
ancing Act, 1881 (44 & 45 Vict. c. 41), and in each case 
certain statutory powers are given to the receiver. For 
the provisions iu these Acts, see pp. 193 to 198. 

One of the most imJ)oirtant qu,estion8 to be considered 
in connection with the appointment of a receiver outside 
the Coujt is whose agent does he become on his appoint- 
ment, as the person whose agent he is will be liable for 
his acts, and must beax the loss occasioned by any default 
on his part (a) . It is therefore important that any special 
power to appoint a receiver contained in any document 
should clearly state whose agent such receiver is to be 
deemed to be on his appointment. 

(a) Se Vimbos, Ltd., (1900) 1 Ch. p. 473. 
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What constitutes the appointment of a Receiver. — 

A memorandupi sent to tenants by a landlord directing 
them to pay their rents to a third party will not by itself 
con6titU|te such third party a receiver of such rents or 
confer upon him any powers of a receiver or a power to 
distrain (&). 

Whose Agent is the Receiver. — Sect. 24 (2) of the 
Conveyancing Act, 1881, provides that the receiver 
appointed by a mortgagee under the statutory power 
given by that Act shall be deemed to he the agent of the 
mortgagor. A similar provision was contained in sect. 18 
of Lord Cranworth's Act (23 & 24 Viot. c. 145) in the 
case of receivers appointed by mortgagees under the 
statutory power given to them by that Act. 

In the case of receivers appointed under a special 
power contained in some docujnent, it is generally ex- 
pressly stipulated in the instrument creating the power 
whose agent the receiver shall be deemed to be . 

The common form of power to appoint a receiver in 
use in mortgages prior to the Conveyancing Act, 1881, 
expressly provided that the receiver should be the agent 
of the mortgager. 

Any receiver appointed by a mortgagee under such a 
power was consequently the agent of the mortgagor (o) . 

It appears, however, that, even if the power under which 
a receiver is p-ppoiated expressly provides whose agent 
the receiver shall be, the manner of his appointment and 
the control reserved over him may have the effect of 
neg'ativing suph provision {d) . 



(b) Ward v. Shaw (1833), 2 Moore & So. 766. 

(e) Jefferys v. Biehsm (1866), L. K. 1 Ch. 183 ; Zaw t. GUnn (1867), 
L. E. 2 Oh. 634 ; Robinson Fnnting Co., Ltd. v. Chic, Ltd., (1906) 2 Ch. 
p. 131. 

(cC) Gmhell v. Goslmg, (1896) 1 Q. B. 669 ; (1897) A. C. 676. 
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The receiver may be the agent of one persoa for one 
thing and of another person for another thing (e) . 

In the absence of any express provision as to whose 
agent the receiver shall be, the question will depend upon 
the construction of the various documents and the circum- 
stances. There is no general rule of law upon the ques- 
tion (/). The absence of any directions in the power as 
to what the receiver is to do with the money he receives 
will strongly suggesit that the receiver is to be the agent 
of the incumbrancer and not of the mortgagor {g) . The 
same will be the case where the receiver is appointed under 
debentures which provide that the appointment shall be 
as effective as if all the debenture holders had concurred, 
and expressly empower him not only to take possession 
of the property and carry on the business, but to sell the 
same, to make arrangements in the interests of the deben- 
ture holders, and to apply any moneys in satisfaction of 
the debentures (h) . 

In fact, if on the construction of the material docu- 
ments an intention is shown not to appoint a mere receiver 
of income, like a receiver under the Conveyancing Act 
appointed for the purpose of avoiding the consequences of 
the mortgagee going into possession, but to appoint a 
receiver who shall take possession of the property so far 
as is necessary for realizing the security and distributing 
the proceeds among' the inoumbranoers, the Court will 
infer that such receiver is the agent of the incumbrancers 
and not of the mortgagor (i) . 

If the tei'ms of the power are such as to exclude sect. 19, 
sub-sect. 1 (iii) of the Conveyanciug Act, 1881, which 
gives power to a mortgagee to appoint a receiver who 

(e) RoUmon Frintmg Co., Ltd. v. Chic, Ltd., (1905) 2 Oh. p. 132;. 
Bayes v. Wood, (1911) 1 K. B. p. 821. 

(/) Robinson Printing Co., Ltd. v. Chic, Ltd., (1905) 2 Ch. p. 131. 
(y) Ee Vimbos, Ltd., (1900) 1 Ch. 470. 

(A) Robinson Printing Co., Ltd. v. Chic, Ltd., (1905) 2 Ch. 123. 
(•) Sai/ea v. Wood, (1911) 1 K. B. 806. 
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is to be the agent of the mortgagor, then the subsequent 
sub-sections so far as incddental thereto have no appli- 
cation (fc) . 

Where a trustee for debenture holders appoints a re- 
ceiyer under a special power providing that such receiver 
shall be the agent of the company, and the company then 
goes into liquidation, the receiver ceases to be the agent 
of the company, but does not thereby receive implied 
authority from the trustee to act as his agent, and he 
cannot therefore make the trustee liable for his acts (I) . 

The conduct of the parties may, however, change the 
ag^ency of the receiver from one person to another (mi) . 

Provisions of Lord Cranworth's Act (23 & 24 Vict. 
c. 145). — The first statutory powers of appointing a re- 
ceiver conferred on mortgagees were contained in Part II. 
of Lord Cranworth's Act, and though these powers were 
repealed by sect. 71 of the Conveyancing Act, 1881, they 
are still exerciseable in the case of a mortgage executed 
prior to such repeal, i.e. prior to the 1st January, 
1882 («), and are therefore still of importance. 

The following are the provisions of Lord Cranworth's 
Act relating to receivers: — 

Sect. 11. "Where any principal money is secured or 
charged by deed on any hereditaments of any tenure, or 
on any iuterest therein, the person to whom such money 
shall for the time being, be payable, his executors, 
admioistrators, and assigns, shall, at any time after the 
expiration of one year from the time when such principal 
money shall have been payable, according to the terms 
of the deed, or after any interest on such principal money 

(/t) Dai,es V. Wood, (1911) 1 K. B. p. 823. 
(Z) Goslinff T. Gaahell, (1897) A. C. 576. 
(ot) Jones V. Smith (1841), 1 H. 43. 

(«) iJe Solomon and Meagher's Contract (1889), 40 Ch. D. 508 ; 
Re Boucherett, (1908) 1 Ch. 180. 

K. 
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shall have been in arrear for six months, or after any 
omission to pay any premium on lany insurance which by 
the terms of the deed ought to be paid by the persaa 
entitled to the property subject to the charge, have the 
following powers, to the same extent (but no more) as if 
they had been in terms conferred by the person creating 
the charge ; namely .... Thirdly, a power to appoint 
or obtain the appointment «f a receiver of the rents and 
profits of the whole or any part of the property in manner 
hereinafter mentioned." 

Sect. 17. "Any persom entitled to appoint or obtain 
the appointment of a receiver as aforesaid may from time 
to time, if any person or persons has or have been named 
in the deed of charge for that purpose, appoint such 
person or any one of such persons to be receiver, or if 
no person be so named, then may, by writing delivered 
to the person or ajiy one pif the personsi entitled to the 
property subject to the charge, or affixed on some con- 
spicupus part of the property, require such last-mentioned 
person or persons to appoint a fit and proper person as 
receiver, and if no such appointment be made within ten 
days after such requisition, then may in writing appoint 
any person he may think fit." 

Sect. 18. " Every receiver appointed as aforesaid shall 
be deemed to be the agent of the person entitled to the 
property subject to the charge, who shall be solely respon- 
sible for his acts or defaults, unless otherwise provided for 
in the charge." 

Sect. 19. " Every receiver appointed as aforesaid shall 
have power to demand and recover and give effectual 
receipts for all the rents, issues and profits of the property 
of which he is appointed receiver by action, suit, dis- 
tress, or otherwise, in the name either of the person 
entitled to the property subject to the charge, or of the 
person entitled to the money secured by the charge, to 
the full extent of the estate or interest which the person 
who created the charge had power to dispose of." 
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Sect. 20. "Every receiver appointed as aforesaid may 
be removed by the like authority, or on the like requisition 
as before provided with respeot to the original appoint- 
ment of a receiver, and new receivers may be appointed 
from time to time." 

Sect. 21. " Every receiver appointed as aforesaid shall 
be entitled to retain ou,t of any money received by him', 
in lieu of aU. costs, charges and expenses whatsoever, such 
a commission, not exceeding five per centum on the gross 
amount of all money received, as shall be specified in 
his appointment, and if no amount shall be so specified, 
then five per centum on such gross amount." 

Sect. 22. " Every receiver appointed as aforesaid shall, 
if so directed in writing by the person entitled to the 
money secured by the charge, insure and keep insured 
from loss or damage by fire, out of the money received by 
him, the whole or any part of the property included in 
the charge (whether af&xed to the freehold or not), which 
is in its nature insurable." 

Sect. 23. " Every receiver appointed as aforesaid shall 
pay and apply all the money received by him in the first 
place in discharge of all taxes, rates and assessments what- 
soever, and in payment of his commission as aforesaid, 
and of the premiums on the insurances, if any, and in 
the next place in payment of all the interest accruing due 
in respeot of any principal money then charged on the pro- 
perty over which he is receiver, or on any part thereof, 
and, subject as aforesaid, shall pay all the residue of such 
money to the person for the time being entitled to the 
property subject to the charge, his executors, adminis- 
trators or assigns." 

Sect. 24. " The powers and provisions contained in this 
part of this Act relate only to mortgages or ohargesi 
made to secure money advanced or to be advanced by 
way of loan, or to secure an existing or future debt." 

Provisions of the Conveyancing Act, 1881. — The fol- 

o2 
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lowing are the pro^dsioIlB of the above Act relating to 
receivers which, by virtue of the repealing clause con- 
tained in sect. 71 of the Act, displace the powers given, 
by Lord Cranworth's Act in the case of all mortgages 
made after the 31st December, 1881: — 

Sect. 19. — (1) "A mortgagee, where the mortgage is 
made by deed, shall by virtue of this Act have the fol- 
lowing powers, to the like extent as if they had been 
in terms conferred by the mortgage deed, but not further 
(namely) : 

(iii) A power, when the mortgag-e money has become 
due, to appoint a receiver of the income of the 
mortgaged property, or of any part thereof." 

(2) " The provisions of this Act relating to the fore- 
going powers, comprised either in this section or in any 
subsequent section regulating the exercise of those powers, 
may be varied or extended by the mortgagie deed, and, 
as so varied or extended, shall, as far as may be, operate 
in the like manner and with all the like incidents, effects, 
and oonsequenoes, as if such variations or extensions were 
contained in this Act." 

(3) " This section applies only if and as far as a con- 
trary intention is not expressed in the mortgage deed, 
and shall have effeOt subject to the terms of the mort- 
gage deed and to the provisions thereiu contained." 

(4) " This section appli^only when the mortgage deed 
is executed after the commencement of this Act." 

Sect. 24. — (1) "A mortgagee entitled to appoint a re- 
ceiver under the power in that behalf conferred by this 
Act shall not appoint a receiver until he has become 
entitled to exercise the power of sale conferred by this 
Act, but may then, by writing under his hand, appoint 
such person as he thinks fit to be receiver." 

(2) "The receiver shall be deemed to be the agent of the 
mortgagor, and the mortgagior shall be solely responsible 
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for the receiver's acts or defaults, unless the mortgage 
deed otherwise provides." 

(3) " The receiver shall have power to demand and re- 
cover all the income of the property of which he is 
appointed receiver, by action, distress, or otherwise, in 
the name either of the mortgagor or mortgagee, to the 
full extent of the estate or interest which the mortgagor 
could dispose of, ajid to give effectual receipts accord- 
ingly for the same." 

(4) "A person paying money to the receiver shall not 
be concerned to enquire whether any case has happened to 
authorize the receiver to act." 

(5) " The receiver may be removed, and a new receiver 
may be appointed, from time to time by the mortgagee 
by -wTiting under his hand." 

(6) " The receiver shall be entitled to retain out of any 
money received by him for his remuneration, and in satis- 
faction of all costs, charges, and expenses incurred by 
him as receiver, a commi^ion at such rate, not exceeding- 
five per centum on the gross amount of all money re- 
ceived, as is specified in his appointment, and if no rate 
is so specified, then at the rate of five per centum on 
that gross amount, or at such higher rate as the Court 
thinks fit to allow, on application made by him for that 
purpose." 

(7) "The receiver shall, if so directed in writing by the 
mortgagee, insure and keep insured against loss or damage 
by fire, out of the money received by him, any building, 
effects, or property comprised in the mortgage, whether 
affixed to the freehold or not, being of an insurable nature . " 

(8) " The receiver shall Apply all money received by 
him as follows (namely) : 

(i) In discharge of aU rents, taxes, rates, and outgoings 
whatever affecting the mortgaged property; and 

(ii) In keeping down all annual sums or other pay- 
ments, and the interest on all principal sums, 
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havmg priority to the mortgage in right 
whereof he is receiver ; and 
(iii) In payment of his commission, and of the pre- 
miums on fire, life, or other insurances, if any, 
properly payable under the mortgage deed or 
under this Act, and the cost of executing neces- 
sary or proper repairs directed in writing by 
the mortgagee ; and 
(iv) In payment of the interest accruing due in respect 
of any principal money due under the mortgage; 
and shall pay the r^idue of the money received by him 
to the person who, but for the possession of the receiver, 
would have been entitled to receive the income of the 
mortgaged property, or who is otherwise entitled to that 
property." 

The terms miortgage, mortgagor, and mortgagee used 
in the Act are defined in sect. 2 (vi) of the Act as follows: 
" Mortgage includes any charge or property for secur- 
ing money or money's worth ; and mortgage money 
means money, or money's worth, secured by a mortgage; 
and mortgagor includes any person from time to time 
deriving title under the original mortgagor, or entitled 
to redeem a mortgage, according to his estate, interest, or 
right in the mortgaged property ; and mortgagee in- 
cludee any person from time to time deriving title under 
the original mortgagee." 

The power of sale conferred by the said Act upon which 
the power to appoint a receiver is dependent as afore- 
said, arises under sect. 19 (1) (i) and sect. 20 of the said' 
Act in the absence of any provision to the contrary, 
when the mortgage money has become due, and either 
(1) a notice requiring payment pf the mortgage money 
has been served on the mortgagor or one of several mort- 
gagors, and default has been made in payment of the 
mortgage money, or lof part thereof, for three months 
after such service ; or (2) some interest under the mort- 
gage is in arrear and unpaid for two months after becom- 
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mgdue; or (3) there has been a breach of some provision 
contained in the mortgage deed or in the Conveyancdng 
Act, 1881, and on the part of the mortgagor or of some 
person concurring in making the mortgage to be observed 
or performed, other than and besides a covenant for pay- 
ment of the mortg^e money or interest thereon. 

The interest which a receiver must pay under the above 
section includes arrears of interest owing under the mort- 
gage at the date of his appointment, as well as interest 
accruing due after that date (o) . It is doubtful whether 
the statutory power enables a receiver to pay any debt 
owing by the mortgagor to the mortgagee except that 
secured by the mortgage (p) . 

The receiver appointed under the statutory powers 
aforesaid may, under sect. 24 (3) aforesaid, sue for rent 
in the name of the heir of the mortgagor where the 
mortgagor has died and the equity of redemption has 
veeted in his heir {q) . 

The power to distrain given by the Act to a receiver 
cannot be exercised in the receiver's own name (r) . 
Such power prevents a distraint by any person but the 
receiver or persons authorized by him (s) . 

The power to repair given by the Act to the receiver 
is only a power to do such repairs as are authorized in 
writing by the mortgagee, and even then no costs for 
repairs beyond the actual amount of the rents and profits 
of the property must be incurred (i). 

The mortgagor as principal cannot exercise the statu- 
tory powers vested in his agent, the receiver. So after 
the appointment of a receiver by the mortgagee under 
his statutory power the mortgagor cannot distrain on the 

(o) National Bank Y. Eenney, (1898) 1 I. R. 197. 

(i>) JJe Sale, (1899) 2 Ch. 107. 

\q) Fairholme v. Kennedy (1889), 24 L. R. Ir. 498. 

(r) Croghan v. Maffett (1890), 26 L. B. Ir. 064. 

(») Woohton T. Eo!S, (1900) 1 Ch. 788. 

(f) White V. Metcalf, (1903) 2 Ch. 567. 
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tenants, even if the receiver neglects or refuses to dis- 
train, unless he is authorized to do so by the receiver (m). 

The appointment of a receiver by a mortgagee under 
the statutory power given him by the Conveyancing Act, 
1881, enables the mortgagee, so long as the receiver acts, 
to exercise the powers of leasing and accepting surrenders 
of leases given to a mortgagee in possession by sect. 18 
of the Conveyancing Act, 1881, and sect. 3 of the 
Conveyancing Act, 1911, as sect. 3, sub-sect. 11 of 
the latter Act provides as follows : " 'The powers of 
leasing and of accepting surrenders respectively conferred 
by sect. 18 of the Act of 1881, and this section, 
shall, after a receiver of the income of the mortgaged' 
property or any part thereof has beeai appointed by a 
mortgagee under that Act, and so long as the receiver 
acts, be exerciseable by such mortgagee instead of by the 
mortgagor, as respects any land affected by the receiver- 
ship, in like maomer as if such mortgagee were in pos- 
session of the land." 

There is no obligation on the mortgagee to obtain any 
security froim a receiver appointed under his statutory 
powers, but if, as a matter of fact, any security is given, 
the sureties are liable to and may be sued by the mort- 
gagor as well as by the mortgagee, in respect of any 
loss caused by the receiver's default (x) . 

Requirements of the Companies (Consolidation) Act, 
1908. — Sect. 95 of this Act provides as follows: 
(1) " Every receiver or manager of the property of a com- 
pany who hzs been appointed under the powers contained 
in any instrument, and who ha^ taken possession, shall, 
once in every half-year while he remains in possession, 
and also on ceasing to act as receiver or manager, file 

(h) Bayly v. Went (1884), 51 L. T. 764 ; Woohton v. Jiuss, supra, 
{x) Kenney v. Employers^ Liability Assurance Corporation, (1901) 1 I. R. 
301. 
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with the registrar of companies an ab&trajct in the pre- 
scribed form of his receipts and payments during the 
period to which the abstract relates, and shall also on 
ceasing to act as receiver or manager file with the registrar 
notice to that eSeot, and the registrar shall enter the 
notice in the register of mortgages and charges . 

(2) Every receiver or manager who makes default in 
complying with the provisions of this section shall be 
liable to a fine not exceeding fifty pounds." 

Otherwise as to the law affecting receivers appointed 
out of Court, see under the various appropriate headings. 
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et ^- FoEM 21. — Eeceiver's Bond. 

£ 
§ m J ^^°^ ^ "len by these presents that I, and 

.2 3 '^e> Society, Limited, whose office is situated at 

■w r^ No. (hereinaiter called the Society), are jointly 

1 o and severally held and firmly bound unto 
-^ m and , two of the Masters of the Supreme Court 
_o 5 in the siun of £ of lawful money of the United 

ffl "S Kingdom of Great Britain and Ireland to be paid 

"= I unto the said and , or one of them, or 

^ "^ "3 the executors or administrators of them, or one of 

^ "g them, for which payment well and truly to be made 

* ^ I the said , for myself, my heirs, executors, 

g and administrators, and every of them, and we, the 

g^ Society, for ourselves and our successors, do bind and 

g* ^ oblige ourselves for the whole firmly by these presents, 

2 § " sealed with the seal of the said , and also with 
"I '^. the seal of the said Society, and signed by two of the 
•^ o ^ directors thereof. 

§ . Dated the day of , in the year of our 

-g ^ Lord one thousand nine hundred and 
Whereas by an order of the High Court of Justice, Chancery 
Division, made in an action In the matter of the estate of , 

wherein are plaintiffs and are defendants, 19 , 

No. , and dated the day of , 19 , it was ordered 

that a proper person should be appointed to receive {or that upon 
the above bounden first giving security he should be 

appointed receiver of) the rents and profits of the real estate, and 
to collect and get in the outstanding personal estate of in the 

said order named [or of the business of , lately carried on 

between the plaintiff and defendant, &c. &o., and also to manage 
the said business, but by the said order the said is not to act 

as manager beyond the day of , 19 , without the 
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leave of the Judge]. And whereas Mr. Justice , the Judge 

to whom the said action is attached, hath approved of the said 
as a proper person to be such receiver [or receiver and manager], 
and hath approved of the Society as surety for the said in 

the said sum of £ , and has also approved of the above bond 

with the under-written conditions [together with a recognizance 
entered into by the said in the penal sum of £ , and 

bearing date the day of , 19 ] as a proper security to 

be entered into by the said and the said Society pursuant 

to the said order, and the general orders of the Supreme Court in. 
that behalf, as well in respect of the period for which the said 
has been appointed such receiver [or receiver and manager] 
as aforesaid, as also in respect of any extended or further period 
during which such receiver [or receiver and manager] may be 
continued either under the said order or under any further order 
in the said action, and in testimony of such approval the Master of 
the said Judge hath signed an allowance in the margin hereof [and 
of the said recognizance respectively]. Now the condition of the 
above written bond or obligation is such that if the above bounden 
, his executors or administrators, or some or one of them, 
do and shall duly account for all and every the sum and sums of 
money which the said shall so receive on account of the 

rents and profits of the real estate, and in respect of the personal 
estate of the said and in respect of the said business, in- 

cluding as well all and every the sum and sums so received in 
respect of the period for which the said has been appointed 

such receiver [or receiver and manager] as aforesaid, as also all 
and every the sum and sums so received in respect of any extended 
or further period during which the said may be continued or 

appointed as receiver [or receiver and manager] either under 
the said order or under any further order in the said action, at 
such period and in such manner as the High Court of Justice, 
Chancery Division, or the Judge thereof to whose Court the said 
action shall for the time being be attached shall appoint, and do 
and shall pay the same as such Court or Judge hath directed or 
shall hereafter direct, then the above written bond or obligation 
shall be void, otherwise the same shall, subject to the provisions 
hereinafter contained, be and remain in full force and virtue. Pro- 
vided always, that if the said shall not for every successive 
term of twelve calendar months, to be computed from the 
day of , 19 , within fifteen days after the day of 
in each and every year pay or cause to be paid at the office 
of the Society the annual premium or sum of £ , then the 
Society shall at any time after such default in payment, be at 
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Kberty to apply by summons to the Judge at Chambers, to whose 
Court the said actioa shall for the time being be attached, to be 
relieved from all further liability as such sureties as aforesaid, and 
such summons having been served upon such persons as the Judge 
shall direct, and being finally heard, aU further liability of the 
said Society as such sureties as aforesaid shall, from and after the 
final hearing of such summons, or from and after such other time 
as the Judge shall direct, cease and determine, save and except in 
respect of any loss or damage occasioned by any act or default of 
the said in relation to his duties as such receiver [or such 

receiver and manager] as aforesaid, previously to such cesser and 
determination of HabiLity. Provided always, that a certificate or 
certificates under the hand of the chief clerk for the time being of 
the Judge to whose Court the said action shall for the time being 
be attached of the amount which the said as such receiver [or 

receiver and majiager] as aforesaid is liable to pay and has not 
paid shall be sufficient and conclusive evidence against the said 

, his heirs, executors, and administrators, and against the 
Society, and also as between the Society and the said and 

of the truth of the contents of the said certificate or certi- 
ficates, and that this bond has become forfeited thereby to the 
amount of the sum stated in such certificate or certificates, and 
shall form a valid and binding charge not only against the said 

, his heirs, executors, and administrators, but also against 
the Society and the funds and property thereof without its being 
necessary for the said and , or either of them, their 

or either of their executors or administrators first to take legal or 
other proceedings against the said , his heirs, executors, or 

administrators for the recovery thereof, and without any further or 
other proof being given either by or on the part of the said 
and or either of them, their or either of their executors or 

administrators in any action, suit, or proceeding to enforce this 
bond against the Society or against the said , his heirs, exe- 

cutors, or administrators, or by or on the part of the said Society 
in any action or proceeding against the said , his heirs, exe- 

cutors, or administrators of the amount of such damage or loss, or 
that the same has been sustained, incurred, or occasioned by and 
through the act or default of the said while in office. Pro- 

vided always, and it is further agreed between the said and 

the Society that the said shall and wiU, on being discharged 

from his office, or on ceasing to act as such receiver [or receiver 
and manager] as aforesaid, forthwith give notice thereof in writing, 
and also furnish to the Society free of charge an office copy of the 
order of the Court or Judge discharging him from his office as such 
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receiver [or receiver and manager] as aforesaid. And further that 
he, the said , his heirs, executors, and administrators, shall 

and ■will from time to time, and at all times, save, defend, and keep 
harmless the said Society and their successors, and the property and 
funds of the said Society from and against all loss and damage, 
costs and expenses which the said Society, or the funds or property 
thereof shall or may or otherwise might at any time sustain or be 
put unto, for or hy reason, or in consequence of the said Society 
having entered into the above written bond for and at the request 
of the said 

In witness whereof the said has hereunto set his hand and 

seal, and the said Society have hereunto caused their common seal 
to be affixed, and the said two directors thereof have set their hands 
the day and year first above written. 



FoEM 21a. — Eeceivee's Sbcueitt by Undeetaking 
(O. 60, r. 16a). 
In the High Court of Justice. 

Chancery {or King's Bench) Division [If in 0. .D. name of 
judge). 

V. 

I of in the county of the receiver (and manager) 

appointed by order dated [or proposed to be appointed) in 

this action hereby undertake with the Court to duly account for all 
moneys and property received by me as such receiver [or manager) 
or for which I may be held liable and to pay the balances from 
time to time found due from me and to deliver any property received 
by me as such receiver (or manager) at such times and in such 
manner in aU respects as the Court or a judge shall direct. 

And we hereby jointly and severally [in the case of a 

Owarantee or other Company strike out "jointly and severally") 
undertake with the Court to be answerable for any default by the 
said as such receiver [or manager) and upon such default to 

pay to any person or persons or otherwise as the Court or a judge 
shall direct any sum or sums not exceeding in the whole 
£ : that may from time to time be certified by a Master 

of the Supreme Court to be due from the said receiver and we 
submit to the jurisdiction of the Court in this action to determine 
any claim made under this undertaking. 

Dated this day of 1911. 

[Signatures of Receiver and his surety or sureties. In the case of a 
surety heing a guarantee or other company the seal of the company 
must be affixed.^ 



FORMS. 207 



PoRM 303. — Counts- Cotirt Etjles, 1903. 

Bcmd to he given hy Receiver. 

[Not to be printed.] 

Know all men by these presents, tbat we, B. F., of, &c., and 
I. K., of, &c., and L. M., &c., are jointly and severally held and 
firmly bound to G. H., Eegistrar of the County Court of , 

holden at , in the sum of £ , to be paid to the said G. H., 

or his certain attorney, executors, administrators, or assigns ; for 
which payment to be well and truly made we bind ourselves and 
each and every of us, in the whole, our and each of oux heirs, 
executors and administrators, jointly and severally, firmly by these 
presents. 

Sealed with our seals, and dated this day of , one 

thousand nine hundred and 

Wliereas an action has been commenced in this Court by A. B. 
against C. D. for the purpose of {here insert object of action] : 

And whereas the said E. F. has been appointed, by order of the 
above-mentioned Court, to receive the rents and profits of the real 
[or, freehold or copyhold or leasehold] estate [or, estates] [and to 
get in the outstanding personal estate] of N. 0., the testator in the 
said action named : 

Now the condition of this obligation is such, that if the above- 
bounden E. F. do and shall duly account for aU. and every the stun 
and sums of money which he shall so receive on account of the 
rents and profits of the real estates, and in respect of the personal 
estate, of the said N. O. [or as may he\ at such periods as the 
said Court shall appoint, and do and shall duly pay the balances 
which shall from time to time be certified to be due from him as 
the said Court has directed, or shaU hereafter direct, then this 
obKgation shall be void and of none effect, otherwise the same 
shall remain in full force and virtue. 

E. F. (l.s.) 
I. K. (l.s.) 
L.M. (L.S.) 

Signed, sealed, and delivered by the above-bounden in the 

presence of 

]vfoTi:. If deposit of money be made the memorandum thereof 

should follow the terms of the condition of the bond, and wiU not 
require a stamp. 
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FoEM 22. — ^AEFnDAViT VERrFTiNS Ebceivbr's AocoinsfT. 

In tlie High Court of Justice, 
Chancery Division. 
Mr. Justice 

[Title.) 
I, , of , the receiver appointed in this cause, make 

oath and say as follows : 

1. The account marked with the letter A. produced and shown to 
me at the time of swearing this my affidavit, and purportiag to he 
my account of the rents and profits of the real estate and of the out- 
standing personal estate of , the testator [or intestate] in this 
cause, from the day of , 19 > to the day of 

19 , both inclusive, contains a true account of all and 
every sum of money received by me or by any other person or 
persons by my order or, to my knowledge or belief, for my use on 
account, or in respect of the said rents and profits accrued due on or 
hefore the said day of and on account or in respect of 

the said personal estate, except what is included as received in my 
former account [or accounts] sworn by me. 

2. The several sums of money mentioned in the said account, 
hereby verified to have been paid and allowed, have been actually 
and truly so paid and allowed for the several purposes in the said 
account mentioned. 

3. The said account is just and true in all and every the items 
and particulars therein contained, according to the best of my 
knowledge and belief. 

4. W. X. and T. Z. , the sureties named in the recog- 
nizance dated the of , 19 , are both alive, and neither 
of them has become bankrupt or insolvent. 
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ABATING OBSTEUCTION, leave given for, where receiver in 
possession, 168. 

ABSCONDING 

defendant, ground for ex parte appointment, 79. 
receiver, direct recoiirse to surety allowed in case of, 120. 

ABSENCE EEOM JTJEISDICTION, 

of debtor, ground for appointment of receiver by way of 

equitable execution, 26, 27. 
of defendant, ground for ex parte appointment of receiver, 79. 
of executor, wlien ground for receiver, 52, 53. 
of busband of executrix, wben ground for receiver, 53. 
of trustee, wben ground for receiver, 52, 53. 

ACCOUNTS, Cbap. XTV., 172—182. 

adjustment in, between capital and income, 182. 
affidavit verifying, to be made, 172. 

form of, 173, 210. 
attendance at passing, rigbt of parties, 177. 

surety, 122. 
certificate of chief clerk as to, 173. 
County Courts, rules of, as to, 174, 175. 

dismissal of action does not absolve receiver from passing, 176. 
documents necessary to verify, production of, 176. 
failure to account, punishment for, 108, 172, 173, 175, 178, 179. 
filing necessary by receiver of company's property, 182, 200. 
form of receiver's, 172, 208. 
indemnity of receiver, unaffected by passing, 158. 
p2 
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ACCOVNTS— continued. 

King's Bencli Division, of receiver appointed in, by way of 

equitable execution, 173. 
passing, cost of, 177. 

time for, 176, 177. 

■wbere passed, 1 77. 
personal representatives of receiver, liability to pass, 181, 182. 
reopening, 179. 

ia foreclosure actions, 180, 181. 
review, 177. 
rules of Supreme Court as to, 172, 173. 

County Courts as to, 174, 175. 
separate, by each, receiver may be ordered, 176. 
surety's rigbt to have, taken by Court, 119. 

liability on receiver's failure to pass, 119. 
wbat sums receiver must include in, 153, 176. 

ACKNOWLEDGMENT, payment by receiver may amount to, 97. 

ADMINISTEATION ACTION, receiver appointed in, in absence 
of personal representative, 33. 

ADMINISTRATOR PENDENTE LITE, 

appointed, though, receiver in existence, 86. 
appointment of, ground for discharge of receiver, 186. 
existence of, when ground for refusing receiver, 55, 57. 

ADMIRALTY DIVISION, registrar may appoint in, by way of 
equitable execution, 75. 

ADVANCEMENT threatened out of trust funds, when ground for 
receiver, 32. 

AGENT, 

management by, may be term of appointment of receiver, 139. 
power of receiver appointed by Court to employ, 109, 138, 139. 

out of Coui-t to employ, 139. 
receiver appointed by the Court is not an, 8, 155. 
out of Court is an, 155. 

whose agent he is, 191, 192, 193. 

ALIMONY. 

receiver not appointed of, by way of equitable execution, 22. 
right to, enforced by appointment of receiver by way of 
equitable execution, 32. 
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ANNUITANT, 

entitled to appointment of receiver, when, 33, 34. 
payment of arrears of annuity ground for discharge of 
receiver, 186. 
value of annuity ground for discharge of 
receiver, 186. 

APPEAL, 

appointment of receiver pending, in probate action, 56. 

specific performance action, 
61. 
as to appointment of receiver, 

leave of judge unnecessary for, 85. 
lies to Court of Appeal, 85. 
as to choice of receiver not favoured, 11, 12. 

remuneration of receiver not favoured, 101. 
costs of fund lodged as security for, paid out, not ordered to be 
refunded, 171. 
successful, may be disallowed, 83. 
Court of, may appoint a receiver, 75. 

APPLICANT POE EECBIVEE, 
defendant may be, 76, 77. 
interest in property to be afiected must have, 5, 7. 

APPOINTMENT, GENERAL POWEE OF, receiver not appointed 
of property subject to, and unexercised by debtor, 22. 

APPOINTMENT OP MANAGEE, Chap. V., 67—73. See 
Manageb. 

APPOINTMENT OF EECEIVEE, 

cases in which made, Chap. IV., 24 — 66. 

effect of, Chap. VII., 86—99. See ErrEcr. 

of what persons. Chap. II., 11—15. 

over what property. Chap. III., 16 — 23. 

out of Court, Chap. XVL, 190—201. See Ebceivbe 

Appointed out of Court. 
practice in relation to. Chap. VI., 74—85. See Peacticb. 
principles in relation to. Chap. I., 1 — 10. See PsmciPLES. 

APPOETIONMENT not made of earnings for purpose of eqidtable 
execution, 18. 

AEBITEATION clause will not prevent appointment, 5. 
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AEEEAES 

of annuity, payment of, -when ground for disoliarge of 

receiver, 186. 
of interest due on mortgage at date of appointment, receiver 

should pay, 199. 
of rent at date of appointment, receiver entitled to recover, 143. 

ASSIGNEE for value, priority over receiver, 90. 

ATTACHMENT FOE CONTEMPT, 

costs of, of receiver, liability of surety for, 119. 
disobedience to order to deliver possession to receiver punish- 
able by, 146. 
liability to, of receiver failing to account, 179. 

continues after discharge, 185, 
186. 

ATTOEN TENANT, 

order to tenants to, will not affect mortgagor, 143. 
persons in possession, when ordered to, 141, 143. 
rent under attornment, when commences, 141. 

ATTOENET, POWEE OE, Court may order execution of, for 
recovering foreign assets, 146. 



BALANCES, failure to pay ui, how punishable, 179. 

BANK, 

loss caused by failure of, liability of receiver for, 154. 
unconditional appointment of receiver, cannot require before 
payment, 143. 

BANKEUPTOY, 

Court, jurisdiction to appoint receiver, 2, 74. 

notice may be served by creditor after receiver appointed by 
way of equitable execution, 87. 
not to be served on receiver under Eule 260 of Bank- 
ruptcy Eules of 1890... 94. 

of executor, when ground for receiver, 51. 

of mortgagor, receiver appointed in spite of, 37. 

of partner, solvent partner appointed receiver on, 42. 

of trustee, when ground for receiver, 51. 
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BANKRJIPTCY— continued. 
order and disposition in, 

mere appointment of receiver over, does not take property 

out of, 144, 148. 
notice by receiver will take property out of, 144, 148. 
occupation by receiver of premises -will take chattels 
out of, 149. 
petitioning creditor in, when receiver may be, 144. 
trustee in, of debtor, 

liability of receiver to, for trespass, 156. 
priority of, over receiver by way of equitable execution, 88, 
89. 

BAEEISTEK, when maybe appointed receiver, 15. 

BOEEOWING BY EECEIVEE, 

express power to borrow to limited extent, effect of, 137, 138. 
indemnity of receiver in respect of sums borrowed, 137. 
leave of Court should be obtained before borrowing, 1 37. 

when given, 137, 138. 

omission to obtain, eiieot of, 137, 138. 
receiver may borrow from himself, 138. 

BUSINESS, 

adjustment of profits of, between capital and income, 182. 
colliery, connected with, comprised in mortgage of coUiery, 37. 
customers of, may be solicited by manager after his discharge, 

73. 
hotel, connected with, not comprised in mortgage of hotel, 37. 
landlord, right of, to manager of business on demised premises, 

65. 
libel on, may be contempt of Court, 164. 
manager of, when appointed, 68, 69. 
when necessary, 22, 67. 
new, receiver should not start, 124. 
out of jurisdiction, manager may be appointed of, 70. 
similar, owned by a receiver when a disqualification, 13. 
tampering with employees of, may be contempt of Court, 164. 
title to, of applicant, 37, 70, 71. 



CALLS, not appointed of, under sect. 4 of EaUway Companies Act, 
1867. ..31. 

CASES in which appointment made, Chap. TV., 24 — 66. 
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CAVEAT, entry of, gives no jiirisdiction to appoint receiver, 6. 

CHANCEET DIVISION, 

application for receiver, when to be made in, 74, 75. 
appointment in, pending probate, 33, 57, 58. 

CHANGE OP OCCUPATION, 

within Poor Eate Assessment Act, 1869, when appointment 
efiects, 149, 150. 
Public Health Act, 1876, when appointment efiects, 
150. 
CHAEGB, 

appointment by way of equitable execution, when it gives a, 

88, 90, 91, 92. 
moneys owing before appointment, receiver cannot give, for, 

138. 
moneys secured by, appointment may be made over, 23. 
property in hands of receiver, on, given by Court, 168. 

CHATTELS, 

appointment of receiver over, when made, 17, 25, 26. 

fi. fa. not required before appointment over, by way of 

equitable execution, 25. 
order and disposition of bankrupt, when taken out of, 149. 
recovery of, by writ of assistance, 146. 

CHOICE OE EECEIVEB, 

appeal as to, not favoured, 11. 
by whom made, 1 1 . 

CHOSE IN ACTION, 

appointment of receiver over, when made, 17, 21. 

gives no charge, 88. 
assignee for value of, priority of, over receiver, 90. 
notice of appointment over, gives no charge, 88. 

takes out of order and disposition, 
144, 148. 
possession of, how eflected by receiver, 143. 

COLLIERY, 

business connected with, manager apppointed of, 63, 70. 

when passes with colliery, 37, 71. 

COMMITTAL, 

interference with receiver when punished by, 165. 
not to be asked for where interference ended, 165. 
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COMMITTEE OP LUNACY, difficulty in finding ground for 
receiver, 58. 

COMMON, user of, in possession of receiver may be contempt of 
Court, 163. 

COMMUTATION money for pension, appointment may be made 
over, :il. 

COMPANY, 

accounts of receiver of property of, to be filed -with, registrar, 

182, 200. 
appointment over property of, when made, 44 — 48. 
default in payment by, ■wben ground for receiver, 44. 
directors, non-existence of board of, ground for receiver, 46 
docxunents of, -when delivered to receiver, 150. 
jeopardy to assets of, wben ground for receiver, 44, 68. 
notice of appointment over property of, to be given to 

registrar, 47. 
preferential payments to be made by receiver of property of, 

133. 
servants of, discharged by appointment over property, 94. 
winding up of, 

effect on appointment already made, 46, 184. 
ground for appointment, 45. 

See also Debenture Holder ; Liqtjedatoe ; Wind- 
ing Up. 

CONDITION, 

disobedience to, imposed on leave to sue is contempt of Court, 

167. 
imposed on appointment of receiver, may be, 3. 
leave to sue, may be, 167. 

CONFLICT of duty and interest, disqualification in receiver, 12. 

CONFLICTING JUEISDICTIONS, 7, 8, 165, 166. 

CONSENT, 

of all debenture holders necessary to appointment of plaintiff 

debenture holder, 81. 
of mortgagor, no ground for appointment before mortgage 

money due, 35. 
of parties to cause when necessary to appointment of plaintiff, 
13. 
does not make them personally liable, 158. 
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CONSENT— cojiiiraMetZ. 

of receiver to interference, still contempt of Court, 161. 
of trustee on appointment for conduct of co-trustee necessary, 
50, 51, 53. 

CONTEMPT OP COUET, 

disobedience to conditions on leave to sue is, 167. 

order to deliver possession to receiver is, 146. 
interference witli receiver, -when is, 147, 160, 161, 162, 163. 
punishable, how, 146, 165, 166. 

CONTINUANCE OF EECEIVEB, 

after bankruptcy of mortgagor, service of motion for, 84. 
further consideration, when direction for, necessary on, 83. 
receiver becoming executor, may be continued, 102. 

OONTEACT, 

breach of, by receiver, when justified, 125, 170. 

Court will not necessarily order receiver to carry out, 170. 

entered into before appointment, no liability of receiver for, 

156. 
liability for, of receiver appointed by the Court, 156. 

out of Court, 155. 

COPYHOLDS, seizure quousque of, in possession of receiver a 
contempt of Court, 163. 

COSTS, 

caused by failure to pay landlord's rent, 132. 
interference with receiver, 166. 
misconduct of receiver, 171. 
disallowance of, of receiver in other capacity may prevent 
recovery, 180. 
of successful appeal as to appointment, 83. 
of appointment of receiver, 

applicant may be liable if action afterwards dismissed, 83. 
by way of equitable execution in County Court, 81. 

in King's Bench Division, 
81. 
on discharge of old receiver, 183, 186, 188. 
of discharge of receiver, 183, 186, 188. 
of litigation by or against receiver, 129, 130. 
of passing accounts, 177. 
of security, 81, 82, 115. 
on delay in accounting, 177. 
on failure to account, 179. 
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COSTS— continued. 

right to, appointment by way of eqiiitable execution made 
over, 17. 
may entitle to an appointment of receiver, 31, 32. 
security for, whether appointment of receiver ground for 

ordering, 86. 
solicitor's Uen for, 83, 94. 
sureties, liability of, for, 118, 119. 

COUNTY COUET, 

equitable execution, appointment by way of, in, 27, 75. 

amount of debt to be regarded, 27. 

costs, 81, 82. 

over equitable interest in land, 75. 

security when dispensed with, 82, 83. 
jurisdiction of, to appoint receiver, 2, 74, 75. 
remuneration of receiver appointed in, 100. 
security to be given by receiver appointed in, 82, 111. 
transfer to, ground for discharge of existing receiver, 187. 

COUNTY COUET EULES, 1903, 
Order XIII. r. 1...2 n, 74 n. 
r. 2. ..111. 
1. 3... 100. 

rr. 4to 12... 174, 17.5, 176. 
r. 13, ..27. 
r. 14. .,82. 
COUET, 

in what, application for appointment to be made, 33, 57, 58, 
74, 75. 
as to conduct of receiver to be made, 169. 
COUET EOLLS, whether dehvered to receiver of manor, 150, 151. 

COVENANT, 

breach of, in creditors' deed, ground for receiver, 32. 
lease, ground for receiver, 65. 
mortgage, ground for receiver, 35. 
by tenant for life, whether ground for receiver, 64. 

OEEDITOE, Chap. IV., 24—33. 

appointment by way of equitable execution for. See Equit- 
able Execution. 
danger to debtor's property entitles, to appointment, 31, 32, 

57, 80. 
deed in favour of, may be enforced by appointment, 32. 

fraud of, entitles to appointment pending action, 32. 



220 INDEX. 

CEEDITOR— continued. 

heir or devisee in possession, creditor, when entitled to appoint- 
ment against, 33. 
insolvency of estate does not entitle, to appointment, 49. 
petitioning under Bankruptcy Act, when receiver may be, 144. 
representatives of debtor, 

pending constitution of, creditor entitled to appointment, 

when, 32, 33, 67, 80. 
death of, may entitle to appointment, 54. 
secured, when appointment makes creditor a, 88, 89, 91. 
trade, 

liability to, of receiver appointed by the Court, 155. 

out of Court, 155. 
surety, 120. 

CROPS severed before appointment, receiver not entitled to, 151. 



DANGER 

may be ground for appointment of receiver, 
company, assets of, 44, 68. 
mortgagor, property of, 35. 
partnership property, 40, 41. 
trust property, 50, 51, 64. 
tenant in common, property of, 63, 64. 
pending enquiry in lunacy, 59. 

grant of probate or administration, 51, 80. 
litigation in Probate Court, 57. 
specific performance action, 61, 62. 
removal of property out of jurisdiction, 27. 
when ground for appointment of plaintiff, 13. 
dispensing with security, 115. 

DEATH 

of creditor, effect on right to appointment by way of equitable 

execution, 27. 
of debtor, effect on right to appointment by way of equitable 

execution, 28. 
of executor, when ground for receiver, 54. 
of lunatic, effect on accounts of receiver, 182. 
of partner, when ground for receiver, 41. 
of receiver justifies direct recourse to sureties, 120. 
• of surety, when substitute required, 122. 

DEBENTURE, issue of, whether stopped by appointment, 93. 



INDEX. 221 

DEBENTTTRE HOLDEES, 

action by, eSeot of appointment in, 92. 
appointed as receiver, when, 15, 81. 
entitled to receiver appointed by Court, 

on danger to assets, 44. 

on default in payment, 44. 

on ■winding up of company, 45. 

over assets not comprised in debenture, -when, 46. 
liquidator, -when appointed receiver for, 45, 46, 184, 185. 
managing director, wben appointed receiver for, 15. 
official receiver, may be appointed receiver for, 15. 
receiver appointed for, by Court, must consider aU parties, 125. 
trustee of express power to appoint may be, 46. 

DEBTOB, 

absence abroad ground for appointment by way of equitable 

execution, 26. 
death of, effect on right to appointment by way of equitable 

execution, 28. 
payment to be made by, to receiver without mandatory order, 

143. 
representatives of, 

death of, ground for appointment, when, 54. 
non-existence of, when, will not prevent appointment, 
33, 80. 

DEBTS, 

appointment over, by way of equitable execution, when made, 

21, 26. 
equitable execution in respect of what, granted, 27. 
preferential payment of, by receiver of company's property, 

133, 134. 
recovery of, time for, in discretion of receiver, 143. 

DEFENDANT, 

application for receiver, may make, 76, 77. 

ex parte, 80. 
service of m.otion on, required where no appearance, 78. 

DEFINITION 

of manager, 67. 

of mortgage, mortgagor and mortgagee in Conveyancing Act, 

1881... 198. 
of receiver, 1, 67. 
of " receiver " in Eules of the Supreme Court, 73. 
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DELAY, 

ground for refusing appointment, when, 49, 61. 

relief against surety, 120. 
in passing accounts, when punishable, 177. 

DEPOSIT WITH BANE, 

liability of receiver for loss of, 154. 
profit on, receiver must not make, 154. 
separate account, must be made to, 154. 

DIEECTOE, 

appointed receiver, may be, 15. 
managing, may be appointed receiver, when, 15. 
non-existence of any, ground for receiver, 46. 
Eailway Companies Act, 1867, generally appointed receiver 
under, 15. 

DISABILITY of trustee or executor, when ground for receiver, 50. 

DISCHAEGE, Chap. XV., 183—189. 
application, on whose, ordered, 

of liquidator, 184. 

of party obtaining appointment, 9, 183. 

of prior incumbrancer, 184. 

of receiver himself, 183. 

of representative of deceased receiver, 184. 

of surety, 183. 
Court alone can discharge its receiver, 9. 
effect of discharge, 185. 
grounds for, 

appointment of other officer of Court, 184, 186. 

cesser of reason for appointment, 186. 

failure to account, 173, 179. 

misconduct, 186. 

mistake in appointment, 187. 

other grounds, 187. 
indemnity, right to, not determined by, 158. 
liability to account, not determined by, 153, 179. 
lunacy, receiver in, how discharge effected, 188, 189. 
practice in relation to, 188. 
surety, of, 122, 123. 

DISCEETION, 

appointment of receiver is in, of Court, 6, 34. 
amount of receiver's remuneration is in, of Court, 103. 
appeal as to exercise of, by Court not favoured, 11, 12, 101. 
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DISPUTED TITLE, when appointment made in cases of, 16, 59. 

DISPUTES, 

between executors, grounds for receiver, 53. 

partners, grounds for receiver, 42, 

trustees, grounds for receiver, 53. 
pending as to wiU, grounds for receiver, 54 — 57. 
cessation of, when ground for discliarge, 187. 

DISSOLUTION OP PAETNEESHLP, 
whether alone ground for receiver, 41. 

necessary to appointment of manager, 39, 40. 

DISTEAIN, 

landlord's right to, effect of appointment on, 151, 163, 167. 
mortgagor cannot, after appointment, 164, 199. 
power to, of receiver appointed by the Court, 127, 128. 

under express power, 128. 
under statutory power, 194, 197, 
199. 

DISTEIOT EEG-ISTET, when accounts may be passed in, 177. 

DIVIDENDS, appointments may be made over, 23. 

DOCTJ]SIENTS, 

custody of company's, after appointment, 150. 
production of, by receiver for defence of lunatic, 139. 

purposes of account, 176. 

DEUNEENNESS of sole executor or trustee ground for appoint- 
ment, 50. 

DUTIES OF EECEIVEE, Chap. X., 124—140. 

application to Court as to, receiver may make, 124. 

breach of, Kability for, 154. 

commencement and end of, 124. 

not to intermeddle with rights of parties to suit, 125. 

to accoujit, 176. 

to consider aU parties equally, 125. 

to take possession and preserve property, 124, 142. 



EAENINGS, when appointment made over, 18, 19. 

EFFECT OF APPOINTMENT, Chap. VII., 86—99. 
debenture holders' action, in, 92. 
equitable execution, by way of, 87. 
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EFFECT OF APPOINTMENT— conimMei. 
generally, 86. 

husband and wife, in cases of, 97. 
landlord, on rights of, 132, 1.51, 163, 167, 170. 
Limitations, Statute of, on, 96. 
lunacy, in, 98. 

Order XIV., on application of, 95. 
partnership, in action for dissolution of, 94. 
Eailway Companies Act, 1867, under sect. 4 of, 94. 
retainer, executor's right of, on, 95. 
set-off, on, 96. 

EFFECT OF GIVING SECURITY, 

difference in case of land and other property, 117. 

on third parties, 117. 

on parties to the cause, 118. 

EJECTMENT ACTION, 

contempt of Court, may be if receiver in possession, 163. 
leave to bring, may be given, 167. 

ELECTRICITY, supply of, receiver not entitled without paying 
arrears, 149. 

ELEGIT, not necessary before appointment, by way of equitable 
execution, 25. 

ENDORSEMENT ON WRIT OR SUMMONS, of claim for 
receiver, whether necessary, 77. 

ENFORCEMENT OF RIGHTS AGAINST RECEIVER, 
Chap. XIII., 160—171. 
by co-receiver, 171. 
by persons not parties to action, 168. 
leave of Court, for, 

Court, in what given, 169. 

effect and extent of, 168. 

form of, to be asked for, 166. 

granted, when, 167. 

necessary, when, 160. 
modes of, 168. 
time for, 171. 

ENGINEER, business of, manager appointed of, 70. 

ENROLMENT, of recognizances, when necessary, 114. 
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ENTAILED ESTATE, appointment made over, 16. 

EQUITABLE EXECUTION, 
application for, 

in what Court made, 74. 

mode of, 76. 
appointment by way of, Chap. TV., 24—31. 
costs of, in County Court, 81, 82. 

King's Bench Division, 81. 
death of creditor, efiect on, 27, 28. 

debtor, efiect on, 27, 28. 
debt, in respect of what made, 27. 
efiect of, 

generally, 87. 

in case of property other than land, 88. 
land, 91, 92. 
elegit not required before, 25. 
fi. fa. not required before, 25. 
Judicature Act, 1873, efiect on, 24, 25. 
legal remedy, 

against other property will not prevent, 25. 

made only where no, or no fruitful, or impediment to, 
24, 25. 

what is sufficient impediment to, 25, 26. 
order for, when made otherwise than by judge, 75. 
origin of, 24. 
Partnership Act, 1890, s. 23, 

practice under, 84. 

when made under, 28. 
party to action, when appointed, 14. 
payment into Court may be enforced by, 28. 
property, over what, made, 

chattels, 17, 26. 

choses in action, 17, 21. 

debtor's property generally, not of, 23. 

part of, equal to debt, 23. 

earnings, 18. 

foreign property, 18, 89. 

land, 16, 25, 26. 

married women's property, 21. 

patent, unworked, not of, 23. 

pensions, 20. 

reversionary interests, 17. 

salaries, 18. 
K. Q 
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BQUITABLB EXECUTION— cow<m«e<i. 
Railway Companies Act, 1867, s. 4, 
practice under, 84, 85. 
when made under, 29, 30, 31. 

EQUITY, the Court wiU compel its officer to do, when, 169, 170, 
171. 

EVIDENCE, 

on appointment, 81. 

under sect. 4 of Eailway Companies Act, 85. 
EXCLUSION, 

of partner, when grotind for receiver, 43. 

of tenant in common, when ground for receiver, 63, 64. 

EXECUTION, DELTVEEY IN, 

appointment by way of equitable execution, when is, within 

Judgments Act, 1864... 91, 92. 
appointment by way of equitable execution, when is, within 

Judgments Extension Act, 1868. ..87. 
appointment by way of equitable execution is not, within 

Ord. XLn. rr. 8, 23... 28, 87. 

BXECUTOE, 

appointment of receiver, when made, 

on absence of, abroad, 52, 53. 

on bankruptcy of, 51. 

on danger to assets caused by, 48, 61. 

on death of, 54. 

on disputes between, 53. 

on failure of, to act, 50. 

on misconduct of, 50. 

on poverty of, 51. 

on preferring creditors, 49. 

on retainer, exercising right of, 49. 

solicitor who drew will being sole, 49. 
insolvency of estate no ground for displacing, by receiver, 49. 

EX PARTE APPOINTMENT, 
defendant may apply for, 80. 
in what cases made, 78, 79. 



FAEM, business manager appointed of, 70. 

FI. FA., not required before appointment by way of equitable 
execution, 25. 
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FIEE POLICY, 

moneys under, misappropriated by receiver, liability of surety 

for, 119. 
when appointed, of money recoverable under, 17. 

FOfiECLOSUEE, 

absolute, prevents appointment, 37, 78. 
receiver in action for, entitled to possession, 141. 
receiver's receipts, efiect on, 180, 181. 

FOEEiaN, 

business, manager may be appointed of, 70. 
company, 

surety may be, 115. 

■winding-up of, effect on appointment, 89. 
Court, 

attendance in, by receiver, subject of extra remtmeration, 

106. 
conflict of jurisdiction between, and EngHsli Court, 8, 

165, 166. 
proceedings in, restrained, if interference mth English 

receiver, 8, 165, 166. 
receiver appointed by, protected by English Court, 8, 
165, 166. 
partnership, when appointment made over share in, 29. 
personal representative, dispute with English, ground for 

receiver, 53. 
property, 

appointment of receiver of, may be made by the Court, 
5, 18. 
manager of, may be made by the Court, 
70. 
effect of appointment over, 89, 144. 
possession of, by receiver, how effected, 144, 146. 

hindering may be a contempt, 
164. 

EOEEEITUEE, when appointment may effect a, 87, 88, 92. 

FEAUD, 

action for, against receiver, costs fall on receiver, 130. 
liability of receiver for his own, 154. 

Limitations, Statutes of, receiver cannot plead in case of, 153. 
partnership induced by, ground for receiver, 43. 
transfer to beneficiary induced by, ground for receiver, 49. 
vendor and purchaser, between, ground for receiver, 62. 
q2 
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FRAUDULENT SETTLEMENT, pending decision as to validity 
of, appointment made, 32. 

FUND IN COURT, 

appointment may be made over, 17. 
dividend of, misappropriated surety's liability, 119. 
payment out to receiver under Parliamentary Deposits Act, 
1892. ..140. 



Q-AENISHEE OEDEE, when appointment of receiver gives priority 
over, 93. 

GAS, supply of, whether receiver entitled to, without paying 
arrears, 149. 



HEIE, 

in absence of, appointment made if danger, 57. 

of mortgagor, when mortgagee's receiver may sue in name of, 

199. 
possession of, effect on appointment, 33, 57. 

HOTEL, 

business of, manager may be appointed, when, 37, 70. 
not included in mortgage of hotel, 37. 



IGNOEANCE of kind of property, disqualification for receiver, 12. 

IMPEDIMENT to legal remedy, when groujid for receiver, 2, 16, 
21, 24, 25, 28, 34. 

INOAPAOITT 

of executor or trustee, ground for receiver, 50. 
of partner, ground for receiver, 42. 

INDEMNITY, Ohap. XII., 153—159. 

against what persons and property receiver can claim, 
receiver appointed by the Court, 158. 
out of Court, 159. 
borrowed money, receiver's right to, in respect of, 137. 
costs of litigation, receiver's right to, in respect of, 129, 130. 
expenses properly incurred, receiver's right to, in respect of, 
157. 
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INDEMNITY— conWnued. 

effect on, of discharge, 158. 

exclusion of personal liability, 158. 

omission to get leave of Court, 126, 129, 137, 167. 
extent of receiver's, 157, 158, 159. 
surety's right to, 121. 

INT ANT, 

appointment over property of, by petition without suit, 6. 
executors and also guardians of, displaced by receiver, 49. 
majority of, when ground for discharge of receiver, 187. 

INJUNCTION, 

appointment of receiver has effect of, 90. 

interference with receiver restrained by, 165. 

preferred to ex parte appointment, when, 79. 

proceedings in other Court restrained by, when, 8, 165, 166. 

tenants, receiver entitled to, against, when, 129. 

IN MEDIO, receiver holds property, until ordered to pay, 9, 130. 

INSOLVENCY of estate no ground for receiver, 49. 

INSURE, 

power of receiver to, 126. 
under Conveyancing Act, 1881... 197. 
Lord Oranworth's Act, 195. 

INTEEEST, 

arrears of, on mortgage at date of appointment payable by 

receiver, 199. 
in arrear, when ground for receiver, 35, 44. 
order to pay, receiver punished by, when, 131, 172, 178. 
surety's liability in respect of, 118, 119. 

INTEEPEEENCE WITH EECEIVEE, Chap. XIQ., 160—171. 
by party to action, when contempt, 162. 
by person with paramount title, when contempt, 161. 
by receiver with another receiver, when contempt, 161. 
by stranger to action, when contempt, 162. 
contempt of Court, what will be, 160, 161, 162, 163. 
mistake in appointment, no justification for, 161. 
proceedings in other Court restrained as, 8, 165, 166. 
punished, how, 164. 
with receiver appointed out of Court restrained, 164. 
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INTEELOCTJTOEY OEDEE, 

appointments under Judicature Act, 1873, not confined to, 

3, 4, 77, 78. 
meaning of, in sect. 25, sub-sect. 8 of the Judicature Act, 
1873. ..3, 77. 

INTEEPLEADEE, appoiutment when made, in case of, 66. 

INVEST, disobedience by receiver of order to, how punished, 
131, 153. 

lEISH DEBT, when appoiutment by way of equitable execution, 
made for, 27. 



JOINT TENANT, appointment made over share of, 16. 

JUEISDICTION TO APPOINT, Chap. I., 1—6. 
arbitration clause does not oust Court's, 5. 
Baniruptoy, Court of, 2, 74. 
caveat gives no, 6. 
conflicting, 

High Court and Mayor's Court, 7, 8. 
Palatine Court, 8. 
Foreign Court, 8. 
County Court, of, 2, 74. 
excluded only by express terms in statute, 6. 
express power to appoint does not oust Court's, 5. 
foreign property, extends to, 5 18, 70. 
High Court, of, 2, 3, 74. 
interest in applicant essential to give, 5. 
Judicature Act, 1873, effect on, 2, 3, 24, 34, 57, 59, 63, 64, 

65, 74. 
justices, given to, by statute, 5. 
lis pendens, necessity of, to give, 6, 37. 
origin of, 1. 
statutory, under 

Commissioners Clauses Act, 1847. ..5. 

Companies Clauses Act, 1863... 4, 5, 47. 

Companies Clauses Consolidation Act, 1845... 4, 5, 47. 

Court of Probate Acts, 1857 and 1858... 4, 66. 

Mortgage Debenture Acts, 1865 and 1870... 4, 48. 

Partnership Act, 1890... 4, 28. 

Eailway Companies Act, 1867... 4, 29. 

JUST OE CONVENIENT, appointment to be made when, 3, 6. 



INDEX. 231 

KING'S BENCH DIVISION, 

application for receiver, when to be made to, 74, 75. 
equitable execution in, costs of, 81. 

security given in cases of , 112, 113, 116. 

Master may appoint by vray of, 75. 

LACKES, 

appointment refused on ground of, when, 49, 61. 
relief against surety refused on ground of, when, 119, 120. 
LAND, 

equitable execution, appointment over, by way of, 
effect of, 91, 92, 117, 118. 
elegit not required before, 25. 
in what cases made, 16, 17, 25, 26. 
foreign, appointment may be made over, 18. 
joint tenant's interest, appointment made over, 16. 
possession, how effected by receiver, 143. 
reversionary interest, appointment made over, 17, 92. 
undivided share of, 16. 
writ of possession, recovery of, by, 145. 

LANDLOBD, 

appointment of receiver, when, entitled to, 65. 

business on demised premises, right of, to manager, 65. 

distress, right to, after appointment, 151, 163, 167. 

re-enter, right to, after appointment, 163, 168. 

rent, right to recover, after appointment, 132, 151, 163, 167, 170. 

from receiver personally, 156, 157. 
receiver is, within sect. 1 of Landlord and Tenant Act, 1709.., 
150. 

LEASE, 

by receiver to himself, when allowed, 127. 
power to grant, 

by mortgagee alter appointment under Conveyancing Act, 

200. 
by receiver appointed by Court, 127. 

under express power, 127. 
under statutory power, none, 127. 
by tenant for life after appointment, 164. 
surrender of, power of mortgagee to accept after appointment, 

200. 
unauthorised, 

by mortgagor not ratified by receipt of rent by receiver, 129. 
by receiver may bind parties, 125. 
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LEAYE OP COTJET, 

to enforce rights against property in receiver's possession, 
application, mode of, 166. 
Court, to wMoh, made, 169. 
effect and extent of, 168. 
granted, when, 167. 
necessary, when, 161, 160, 161, 162, 163. 

LEGACY, unpaid, appointment may be made over, 17. 

LIABILITY OP EEOEIVEE, Chap. XII., 153—159. 

discharge does not determine, 153, 185. 
indemnity for. See Indemnity. 
of receiver de son tort, 157. 
to parties to action, 

breach of duty, 154. 

disobedience to order, 153. 

generally, 153. 

negligence, 154. 
to third parties, 

receiver appointed by Court, 155, 156. 
out of Court, 155. 
whether appointed in or out of Court, 156. 

LIABILITY OP SURETY, 
extent of, 118, 119, 120. 
ndemnity against, rights to, 121. 
when it arises, 120. 

LIBEL, 

action against receiver, no indemnity in respect of costs of, 

130. 
on business may be contempt of Court, 164. 

LICENCES, appointment may be made over, 22, 65. 

LIEN, 

appointment by way of equitable execution, when it gives a, 

88, 90, 91, 92. 
solicitor's, eflect on, of appointment in debenture holder's 
action, 94. 
for costs of appointment, 83. 
vendor's, gives right to appointment, when, 61. 

person having, may be appointed receiver, 14. 
priority of, over receiver in lunacy, 98. ' 
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LIMITATIONS, STATUTES OP, 

effect on, of appointment of receiver, 96, 97, 147. 
■when receiver cannot plead, in defence, 153. 

LIQinDATOE 

appointed as receiver for mortgagee or debenture holder, when, 

45, 46, 184, 185. 
oflacial receiver as, when entitled to manager, 71. 
substituted for receiver of mortgagee or debenture holder, 

when, 184, 185. 

LIS PENDENS necessary to give jurisdiction to appoint, 6, 37. 
LITIGATION, 

conduct of, already on foot not given to receiver, 130. 

leave of Court, receiver shall obtain before undertaking, 129. 
when given, 130. 

personal, to receiver, no indemnity allowed for, 130. 

imdertaken.by receiver, when should be, 129. 

uphold his appointment by, receiver should not, 130. 
LUNACY, 

application for receiver in, how to be made, 76. 

appointment of receiver in, effect on rights of creditors, 98. 

guardians, 98. 
made, when expedient, 58. 

death of lunatic, effect on accounts, 182. 

HabUity of surety, 120. 

discharge of receiver in, when and how effected, 188. 

documents in custody of receiver to be produced to master, 139. 

expedient, when appointment will be, 58, 59. 

partner, of, groTond for receiver, 42. 

Eules, 1892, 83 and 84... 58. 



MANAGES, Chap. V., 67—73, 
business, 

necessitates manager, when, 22, 67. 

owning similar, when disqualification for, 13. 

power to engage in, after discharge, 73. 

solicit customers of, after discharge, power to, 73. 
cases in which appointed, 68, 69. 
continuance of, when direction for necessary, 83. 
definition of, 67. 
discharge, rights of, after, 73. 
duties, special, of, 72. 
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MANAGER— con*MiMei. 

landlord, wlieii entitled to, 65. 

limited period, appointment only made for, 69. 

necessary, wten appointment is, 22, 67. 

official receiver as liquidator, wlien entitled to appointment 

of, 71. 
partnership business, when appointed, of, 39, 40, 68, 69. 
property, over what appointed, 68, 69, 70. 
Eailway Companies Act, 1867, when appointed under, 29, 

30, 31, 72. 
remuneration, 

no fixed scale of, for, 104. 
allowed to agents in absence of, 109. 
sale, appointed only with view to, 68. 
title of applicant, 70. 
who appointed. See Chap. 11. 

MANAGING DIEECTOE, may be appointed receiver and 
manager, 15. 

MANHPACTUEEE'S BUSINESS, manager appointed of, 70. 

MAEEIED WOMAN, 
alimony, 

right to, may give right to receiver, 32. 
appointment over, not made, 22. 
costs against, may entitle to receiver over property of, 32. 
executrix, absence of husband of, when ground for receiver, 53. 
property of, 

appointment over, when made, 21. 

may reduce into husband's possession, 

97. 
husband and trustees not necessary 
parties on, 80. 

MASTEE, 

in King's Bench, may appoint receiver by way of equitable 

execution, 75. 
reference to, as to recovery of foreign assets may be ordered, 
144. 
to appoint receiver, does not put him in posses- 
sion, 142. 
remuneration of receiver may be fixed by, 103. 
security to be given to, in Chancery Division, 114. 
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MATOE'S COURT, appointment by, may not prevent appoint- 
ment by High Court, 7, 8. 

MEMBEE OP PARLIAMENT, not favoured as receiver, 15. 

MISCONDUCT 

of executor, wten ground for receiver, 48, 49, 50. 
of partner, wben ground for receiver, 42, 43. 
of receiver, when ground for discharge, 186. 

loss of remuneration, 108. 
liability of receiver for, 153, 154. 

costs caused by, 171, 186. 
of trustee, when ground for receiver, 48, 49, 50. 

MISTAXE, 

in appointment, 

ground for discharge, is, 187. 

interference with receiver, not justified by, 161. 

punishment for, reduced where, 
165. 
leave to sue, whether to be asked for, where, 161, 167. 
omission by, from accounts, liability of receiver for, 178. 
payment by, to receiver, when recoverable, 170. 

MOETGAGOE AND MOETGAGBE, Chap. IV., 33-39. 
absolute right to receiver, none in mortgagee, 34. 
agent, whose, is receiver appointed out of Court by mortgagee, 

191, 192, 193. 
bankruptcy of mortgagor, effect of, 37. 
before principal due, when appointment made, 35. 
breach of covenant in mortgage, ground for appointment by 

Court, 35. 
danger, when, ground for receiver, 35. 
debt, 

in respect of what, appointed, 35. 

what, receiver appointed by or for mortgagee may pay, 
131, 199. 
default in payment groimd for appointment by Court, 35. 
express power of appointment in mortgagee does not oust 

power of Court, 36. 
foreclosure, absolute, prevents appointment, 37. 

receiver appointed in action for, entitled to posses- 
sion, 141. 
Judicature Act, 1873, effect of, 33, 34. 
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MOETGAGOR AND MOETGAGEB— contoued. 

lease, power to, given to mortgagee by appointment under 

Conveyancing Act, 200. 
mortgagee, 

by deposit of deeds, entitled to appointment by Court, 

34. 
in possession, when entitled to appointment by Court, 

36. 
legal, entitled to appointment by Court, 34. 
may be appointed receiver, 14. 
prior, 

discharge of receiver already appointed, when, may 

obtain, 184, 188. 
possession of, not disturbed while anything due to, 
38, 39. 
date of, as against receiver for puisne 
mortgagee, 184. 
receipts of receiver for puisne mortgagee, when, 

entitled to, 148. 
remuneration of receiver for puisne mortgagee takes 
priority over, 107. 
possession, difficulty in effecting, by mortgagee, ground for 
receiver, 34. 
when mortgagee may take, from receiver without leave of 
Court, 161. 
power of mortgagee to appoint out of Court, Chap. XVI., 190 
—201. 
under Lord Cranworth's Act, 193, 194, 195. 
under Conveyancing Act, 1881... 195 — 200. 
property included in mortgage, mortgagee only entitled to, 

receiver of, 37. 
puisne mortgagee, rights of, to receiver, 38, 39. 

right to receipts of his receiver, 148. 
remuneration, when allowed to mortgagee appointed receiver, 

102, 103, 
undivided share, mortgagee of, may have receiver of whole 

property, when, 38. 
winding up of company, mortgagee's right to receiver, how 
affected, 45, 46, 184, 18S. 

MOTION, 

application for receiver, when made by, 76. 
notice of, what necessary, 78. 
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NEGLIGENCE, 

inducing, in receiver may be contempt, 164. 
liability of receiver for, 154. 

costs caused by his, IVl. 
what amounts to, in receiver, 154. 

NEWSPAPEE, manager may be appointed of, business, 70. 

NEXT FEIEND of infant will not be appointed receiver, 15. 

NON-CO-OPEEATION of partner no ground for receiver, 42. 

NOTICE, 

bankruptcy, may be served by creditor tbougli receiver 

appointed by way of equitable execution, 87. 
Bankruptcy Eules, 1890, r. 260, under, not properly served 

upon a receiver, 94. 
chose in action, receiver of, should give to persons in control, 

143. 
of appointment may tsike out of order and disposition, 144. 

over company's assets to be given to registrar, 

47. 
will not create a charge, 88. 
of motion, 78. 

Public Health Act, 1875, s. 150, under, not to be given to 
receiver, 150. 

NOTICE TO QUIT, power of receiver to give, 128. 



OFEICEE OF COUET, 

Court will compel its officer to do equity, when, 169. 
existence of other, may be ground for discharge of receiver, 
184, 186. 
prevent appointment of receiver, 7, 57. 
protection is given to receiver by the Court as being, 161. 
receiver appointed by the Court is an, 8. 
result of receiver being an, 9, 147, 160, 161. 

OFFICIAL EECEIVEE, 

appointed as receiver, when, 15. 

as liquidator, may obtain appointment of manager, 71. 

OEDEE XrV., 

effect of appointment on, 95. 

other orders. See EuiBS op SxTPaBME Oottet. 
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" OEDEE AND DISPOSITION," 

appointment of receiver mil not take out of, 144, 148. 
notice by receiver will take out of, 144, 149. 
occupation of premises by receiver may take chattels out of, 
149. 

OEDEE EOE APPOINTMENT OF EECEIVEE, 
disobedience by receiver to, liability for, 153. 
duty of receiver to obey, 124, 131. 
interlocutory. See Intbelocutoet. 
omission in, of remuneration not necessarily a disallowance, 

101. 
preferential payment of debts to be directed in, when, 135. 
property to be clearly defined in, 161. 
unconditional, debtor cannot insist on, before paying, 143. 
who may make, 15. 

OEIGINATING SUMMONS, 

appointment made on, even if required immediately, 76. 
motion for appointment may be served with, 78. 



PALATINE OOUET, proceedings in, restrained as interference 
with receiver, 8. 

PAETIBS TO APPLICATION, 

heir may be dispensed with in case of danger, 57. 
person in possession not always necessary party, 80, 81. 
personal representatives dispensed with iu case of danger, 
when, 80. 
of debtor necessary in equitable 
execution, 28, 80. 
prior mortgagee not a necessary party, 80. 
trustee iu bankruptcy, 

on appointment on bankruptcy of executor, not necessary 

party, 81. 
on continuance of receiver after bankruptcy of mortgagor, 
necessary, 84. 

PAETIES TO THE CAUSE, 

appointed as receiver, when, 13. 

debenture holders' action, plaintiff is not appointed without 

consent of all, 81. 
interference with receiver by, when contempt, 162. 
lending to receiver, rank after his indemnity and remuneration, 

106, 107, 108, 158. 
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PAETIES TO THE CAUSE— continued. 
Kability of receiver to, 153. 
liability to indemnify receiver, no personal, 158. 
loss by possession of receiver not attributable to, 147. 
rennmeration when given to, if appointed receiver, 102. 
security, bow it affects, 118. 

PARTITION ACTION, when appointed in, 64. 

PAETNEESHIP, Cbap. IV., 39^. 

appointment of partner as receiver, when made, 13, 14, 42. 

books wben delivered to receiver, 151. 

charge on property in possession of receiver given to creditor, 

168. 
danger to assets, ground for receiver when, 40, 41, 69. 
death of partner, ground for receiver when, 41, 42. 
disputed, whether appointment made where, 41. 
disputes, ground for receiver when, 42. 
dissolution, groimd for receiver when, 41, 42. 

whether necessary to appoiutment, 39, 40. 
effect of appointment in action for dissolution, 94. 
equitable execution, appointment by way of, over share in, 

28, 29. 
exclusion of partner, ground for receiver when, 43. 
incapacity of partner, ground for receiver when, 42. 
manager, when appointed, 39, 40, 68, 69. 
misconduct of partner, ground for receiver when, 42. 
non-co-operation of partner, ground for receiver when, 42. 
opposing partners, right to receiver to be shown against all, 40. 
power of receiver only to carry out partnership contract, 125. 
preferential payments not to be made in insolvent firm, 131. 
retired partner may be appointed receiver, 14. 

PAETNEESHIP ACT, 1890, s. 23, 
jurisdiction under, 4, 28, 29. 
practice under, 84. 

PATENT UNWOEKIED, receiver by way of equitable execution 
not appointed over, 23. 

PAYMENTS by receiver, what to be made, 130—137. 

PAYMENT INTO COTJET, 

may be enforced by appointment, 28, 49. 
receiver cannot object to, 106. 
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PAYMENT INTO EECEIVEESHIP ACCOUNT determines 
personal liability of receiver, 155. 

PAYMENT OUT OF COUET under ParHamentary Deposits 
Act, 1892... 140. 

PEER will not be appointed receiver, 15. 

PENSION, 

appointment by way of equitable execution when made over, 20. 
commutation money for, appointment made over, 21. 

PERSONAL REPRESENTATIVE, 

absence of, no ground for receiver, unless danger, 51. 
ground for, manager of business, when, 69. 
application on ground of, to what Court, 33, 58, 75. 
pending probate litigation, when ground for receiver, 
54, 56, 57, 58. 
of deceased debtor necessary to appointment by way of equit- 
able execution, 28. 
not necessary to appointment in adminis- 
tration, 32, 33. 
partner, when entitled to receiver, 41, 42, 43, 44. 
receiver, liability of, to account, 181. 
may obtain his discharge, 184. 
receiver may be constituted as, 86. 

PERSONS to be appointed receiver, Chap. 11., 11 — 15. 

PETITION, 

application for receiver, when to be made by, 76. 
appointment over infant's property made on, without suit, 6. 

PLEDGES, REDEEMABLE, right of receiver to, when sheriff in 
possession, 151. 

PORTIONS, obstruction to raising, may be ground for appoint- 
ment, 65. 

POSITION of receiver generally, 8, 9. 

POSSESSION, 

compulsory powers, taking under, against receiver is con 

tempt, 163. 
failure of executor or trustee to take, ground for receiver, 51. 
mortgagee in, when entitled to appointment, 36. 

of, obstruction to, ground for receiver, 34. 
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POSSESSION-con<jre«ed. 

prior mortgagee's right to, generally reserved by order, 38. 

commences, when, on discliarge of receiver, 

184. 

effect on appointment, .38, 39. 
■writ of, 145, 146. 

POSSESSION OF EECEIVER, Chap. XI., 141—152. 
after his discharge, whose possession, 147. 

appointed by the Court is the possession of the Court, 147, 148. 
attornment, when substituted for actual, 141, 143. 
bankruptcy proceedings, recovery by, 144. 
Court will assist receiver to recover, 

by attachment, 146. 

by writ of assistance, 146. 

by writ of possession, 145. 

by other remedies, 146. 
deferred by order, may be, 142. 
effect of, 147—150. 
effected, how may be, 

assets out of jurisdiction, 144. 

choses in action, 143. 

land, I'lS. 
exclusive, should be, 142. 
exemption from, of what property, 150, 151. 
failure to take, liability of receiver for, 154. 
foreclosure proceedings, in, 141. 
immediate, when receiver may take, 117, 142. 
interference with, 

contempt of Court, when, 160 — 164. 

how punished, 164. 

receiver appointed out of Court restrained, 164. 
Limitations, Statutes of, effect on, 96, 97, 147. 
loss during, not attributable to parties to suit, 147. 
parties with prior claims, receiver's right to, against, 151. 
preventing, may be contempt, 164. 
security, completion of, necessary before, 117, 142. 
time for taking, 124, 142, 143. 
trespass, when amounts to, 156. 

POVEETT of executor or trustee, when ground for receiver, 
51, 52. 

POWEES OF EECEIVEE, Chap. X., 124—140. 

R. R 
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POWER TO APPOINT EECEIVEE (EXPRESS), 

Court's receiver not discharged to enable exercise of, 188. 
improper exercise of, ground for appointment by Court, 46. 
notice of exercise over company's assets to be given to Registrar, 

47. 
power of Court to appoint, not ousted by, 5, 36. 
See Eeceivee appointed out op Court. 

PEAOTIOE ON APPOINTMENT, Chap. VI., 74—85. 
appeals, 85. 

applications by plaintifi and defendant simultaneously, 77. 
Chancery Division, practice in, to be adopted so far as possible, 

76. 
continuance of receiver, 83. 
costs. See Costs. 

Court, in what, application to be made, 74, 75. 
defendant may be applicant, 76, 77, 79, 80. 
endorsement of claim, 77. 
evidence necessary, 81, 85. 
ex 'parte, when appointments made, 78, 79. 
injunction preferred to ex parte appointment, 79. 
mode of application, 76. 
notice of motion, 78. 
order, by whom may be made, 75. 
parties. See Parties. 

Partnership Act, 1890, s. 23, practice under, 84. 
Railway Companies Act, 1867, s. 4, practice under, 84. 
time for application, 77, 78. 

PEEEERENTIAIi PAYMENTS, 

by executor, no ground for receiver, 49. 

not to be made by receiver of insolvent partnership, 131. 

to be made by receiver of company's assets, what, 133, 134. 

PRINCIPLES OF APPOINTMENT, Chap. I., 1—10. 

PRIORITY, 

appointment, in debenture holder's action, when it gives, 93. 
under Railway Companies Act, 1867, s. 4, when 
it gives, 94. 
Lunacy Rules, when it gives, 98. 
by way of equitable execution, when it gives, 
88—92, 117, 118. 
creditor's, for goods used in interest of all parties, 132. 
indemnity of receiver, when it takes, 157, 158. 
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'P'SIOBUTT— continued. 

landlord's, for rent over receiver, 132. 

liquidator's, in winding up over receiver, 89. 

preferential payments by receiver over company's assets, 133. 

purctaser for value over receiver, 90 — 92. 

remuneration of receiver, when it takes, 106 — 108. 

trustee in bankruptcy of debtor, over receiver, 89, 91. 

PBO INTEBESSE SUO, when leave to be examined asked for, 
166, 168. 

PEOBATE, appointment before. See Peesonal Eepeesenta- 

TITE. 

PEOBATE DIVISION, 

appointment pending litigation in, 54 — 57. 

in what Court made, 57, 58, 
75. 
in appeal from, 56. 
caveat in, gives no jurisdiction to appoint, 6. 
registrar in, may appoint by way of equitable execution, 75. 

PEOFIT, receiver not to make, outside his remuneration, 131. 

PTJECHASE by receiver of property over which he is appointed, 
when allowed, 140. 

PUECBA^EE. See Vendoe and Ptjechasee.. 

PUECHASEE POE VALUE, effect of appointment on, 90—92. 

QUALIFICATIONS required for receiver, 12. 

EAILWAT COMPANIES ACT, 1867, s. 4... 29, 30. 
appointment of receiver under, when made, 29 — 31. 
debt, what gives jurisdiction under, 31. 
effect of appointment under, 94, 95. 
" expenses and outgoings," what are, within meaning of, 136, 

137. 
line not open, appointment not made where, 30. 

partly open, appointment made of that part, 30. 
"money received by receiver," what is, within meaning of, 

136. 
power to appoint under, 4, 29, 30, 135. 
practice on application for receiver under, 76, 84. 
who appointed receiver under, 15. 
k2 
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BAIL WAT COMPANY as purciaser, liability to appointment of 
receiver, 62. 

RATES, when appointment made over, 22. 

EATIFICATION of lease by receipt of rent by mortgagee's 
receiver, 129. 

EBCEIVEE APPOINTED OUT OP OOUET, Chap. XVI., 190 
—201. 
accounts of, over company's property to be filed with Registrar, 

182, 200. 
agent, is a, and not a principal, 155. 
power to employ, 139. 

to receive rent merely is not a receiver, 191. 
whose, he is, 191. 
debts, what, he may pay, 131, 199. 
distrain, power to, 128, 197. 
indemnity, rights to, 159. 
insure, power to, 127, 195, 197. 
interest payable by receiver under Conveyancing Act includes 

arrears, 199. 
interference with, may be restrained by Court, 164. 
lease, power to, 127. 
liability of, 155—157. 

notice of appointment over company's assets to be given to 
Registrar, 47. 
to quit, power of, to give, 128, 195, 197. 
powers, under what, may be appointed, 190. 
receipts of, under Lord Cran worth's Act, how applicable, 195. 
Conveyancing Act, 1881, how applicable, 
197. 
removal of, under Lord Cranworth's Act, 195. 

Conveyancing Act, 1881. ..197. 
remuneration of, under Lord Cranworth's Act, 195. 

Conveyancing Act, 1881. ..197. 
mortgagee appointed as receiver, when entitled 
to, 102, 103. 
repairs, power to execute, under Conveyancing Act, 1881... 198, 

199. 
security, whether required to be given by, 200. 
winding-up, not displaced by liquidator on, 46, 185. 

RECEIVER DE SON TORT, liabiUty of, 157. 

REOEIVEE-GENERAL OP COUNTY will not be appointed 
receiver, 15. 
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EECOGNIZANCE, 
enrolment of, 114. 

forms of, to be given by receiver, 110, 203. 
surety may sue receiver or co-surety on, 121. 
to whom to be given. 111, 113, 114. 
vacating, 111. 

EE-ENTET, effect of appointment on power of, 163, 168. 

EEFUND, when receiver ordered to, 155, 170, 171. 

EEFUSAL to act of executor or trustee, ground for receiver, when, 
50, 51. 

EEGISTEAE in Admiralty Probate and Divorce Division may 
appoint, 75. 

EEMOVAL OF EECEIVEE, 

tinder Lord Cranworth's Act, 195. 

Conveyancing Act, 1881 .. . 197. 
See Discharge. 

EEMTJNEEATION OP EECEIVEE, Chap. Vni., 100—109. 
alteration of, 105. 
amount of, 

appeal as to, not favoured, 101. 
by whom fixed, 103. 
according to what scale, 104. 
director's fees and, when aRowed for same work, 101. 
disaUowance of, when, 101—103, 108, 178. 
extra, when allowed, 105. 
manager's, no fixed scale for, 104. 

not allowed during absence, 109. 
mortgagee appointed receiver, when entitled to, 102, 103. 
of receiver appointed in County Court, 100. 

in K. B. D. by way of equitable execu- 
tion, 81. 
under Conveyancing Act, 1881. ..197. 
Court of Probate Acts, 100. 
Lord Cranworth's Act, 195. 
Limacy Eules, 58. 
party to cause appointed receiver, when entitled to, 14, 102. 
rights of recovery of, 106, 107. 
security dispensed with, where no, 116. 
set-ofl of, receiver need not make, 108. 
trustee receiver, when allowed, 101, 102. 
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SBPAIES, power of receiver to execute, 126, 198, 199. 

EESOISSION, when appointed in action for, 62, 63. 

EESIDUAEY ESTATE, may be appointed of share in, 17. 

EESTRAINT ON ANTICIPATION, effect on appointment, 21. 

EETAINEE, EXECUTOE'S EIGHT OE, 
effect of appointment on, 95, 96. 
exercise of, no ground for receiver, 49. 

EETIEED PAETNBE may be appointed receiver, when, 14. 

EEVEESIONAEY INTEEBSTS, 

appointment m.ay be made over, 17. 

effect on, of appointment by way of equitable execution over 
land, 92. 

ETTLES, 

County Court. See Cotjntt Ootjet. 
Lunacy. See Lunacy. 
Supreme Court, 
Ord. XIV., 95. 

XXXin., 173. 
XLI. r. 5... 145, n. 
XLH. r. 8... 28. 

r. 23... 28, 87. 
XLYLr. U...84. 
XLVILr. 2...145. 
L. r. 15A...27. 
r. 16. ..100, 110. 
r. 16a... 110. 
r. 17. ..111. 
r. 18. ..172, 178. 
r. 19. ..172. 
r. 20. ..172. 
r. 21. ..173. 
r. 22, ..173. 
LIV. r. 12... 75. 
LVIL r. 12... 66. 
LX. r. 4...111, 114. 
LXL r. 8A...114. 
r. 14... 114. 
LXXL r. 1...73. 
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SALAET, appointment made over, when, 18, 19. 

SALE, when appointment enables Court to order a, 90, 91. 

SCOTCH DEBT, when appointment by way of equitable execution 
made in respect of, 27. 

SECEET TEUST, denial of, may be ground for receiver, 60. 

SECEETAET, generally appointed manager under EaiLway Com- 
panies Act, 1867, 8. 4. ..15. 

SECTJEBD CEEDITOE, when appointment makes creditor a, 88, 
89, 91. 

SECUEITT, Chap. IX., 110—123. 
amount of, required, 114. 
costs of finding, who liable for, 115. 
dispensed with, when, 82, 110, 115, 116. 

eSect of completion of, where appointment conditional on, 117. 
enforcing, 112, 119, 120. 
further, when required, 118. 

guarantee society accepted as, form of, to be given where, 114. 
receiver appointed in County Court, what, to be given by, 
111, 207. 
High Court, what, to be given by, 110, 

111, 114, 115. 
County Court, by way of equitable exe- 
cution, what, to be given by, 82, 111, 
207. 
K. B. D. , by way of equitable execution, 
what, to be given by, 112, 113, 116. 
under Conveyancing Act, what, to be given 
by, 200. 
Court of Probate Acts, what, to be 

given by. 111, 112. 
Lunacy Eules, what, to be given by, 
58. 
recognizance, 

enrolment of, 114. 
form of, 110, 203. 
vacating. 111- 
Eules, County Court, as to, 82, 111. 
Lunacy, as to, 58. 
Supreme Court, as to, 110, 111, 114. 
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SECTJBITY— continued. 
undertaking, 

■when accepted in lieu of security, 110, 115, 116. 

form of, generally, 110, 206. 

form of, in debenture holder's action, 116. 

SECURITY FOE COSTS, appointment no ground for, 86. 

SEQUESTRATION, 

effect on, of appointment of receiver, 87. 

if receiver in possession, may be contempt, 163. 

SERVICE of summons or notice of motion, 78. 

SET-OFF, 

by creditor of company against debt incurred after appoint- 
ment, 93. 

by receiver as executor against debt incurred by him as 
receiver, 131. 

efieot of appointment on existing right of, 96. 

remuneration, receiver cannot be made to set off his, 108. 

SETTLED LAND, 

costs of receiver over, may fall on life estate, 107. 
danger to, by life tenant, ground for receiver, 64. 
to raise portions out of, appointment when made, 65. 

SETTLEMENT, appointment made pending decision as to validity 
of, 32. 

SHERIFF, 

interference with receiver by, when a contempt, 163. 

how punished, 166. 
possession of, when has priority over receiver, 151. 

SHIP, 

manager may be appointed of, 71. 
receiver may be appointed of, 22, 23, 64. 

SOLICITOR, 

appointment of, as receiver, when made, 14, 
embezzlement by, liability of receiver for, 155. 
Uen of, effect of appointment for debenture holders on, 94. 
for costs of appointment on receiver's receipts, 83. 
plaintiff's, 

employment of, by receiver, when allowed, 139. 

not to be appointed receiver, 14. 

no priority of, over property pending security, 118. 

obtaining his own appointment, liable for all costs, 188. 
sole executor and draftsman of will being, groundf or receiver, 49. 
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SPECIFIC PEEPOEMANCE, 

appointment in actions lor, wlien made, 61. 

possession of receiver in action for, whose possession, 148. 

SPECULATION, receiTer shotdd avoid, 124. 

STATUTES EEFEEEED TO, 

8 Anne, c. 14 (Landlord and Tenant Act, 1709), s. 1...150. 
8 Vict. c. 16 (Companies Clauses Consolidation Act, 1845), 

Bs. 53, 54... 4, 47. 
10 & 11 Vict. c. 15 (Gasworks Clauses Act, 1847), s. 16.. .149. 
10 & 11 Vict. c. 16 (Commissioners Clauses Act, 1847), ss. 86, 
87. ..o. 

20 & 21 Vict. c. 77 (Court of Probate Act, 1857), s. 71. ..1, 4, 
56, 111. 

21 & 22 Vict. c. 95 (Court of Probate Act, 1858), ss. 21, 22... 
4, 56, 111. 

23 & 24 Vict. 0. 145 (Lord Cranworth's Act), 

s. 11. ..193. 

ss. 17 to 24... 194, 195. 
26&27Vict. c. 118(Companies Clauses Act,1863),s. 25. ..4,5,47. 

27 & 28 Vict. c. 112 (Judgments Act, 1864), 

s. 1...91, 92. 
B. 3... 92. 
B. 4.. .91. 

28 & 29 Vict. c. 78 (Mortgage Debenture Act, 1865), ss. 41, 42 
...4, 48. 

30 & 31 Vict. c. 127 (Eailway Companies Act, 1867), s. 4... 4, 
15, 29, 68, 84, 135, 162. 

31 & 32 Vict. c. 54 (Judgments Extension Act, 1868), s. 4... 
27, 87. 

32 & 33 Vict. c. 41 (Poor Eate Assessment and Collection Act, 
1869), s. 16... 149, 150. 

33 & 34 Vict. c. 20 (Mortgage Debenture Amendment Act, 
1870), 4, 48. 

35 & 36 Vict. c. 23 (Gas Ligtt and Coke Company's Act, 1872), 

149. 

36 & 37 Vict. o. 66 (Judicature Act, 1873), 1, 2, 3, 24, 33, 34, 

64, 57, 59, 60, 63, 64, 65, 74, 77. 

s. 25, sub-s. 8... 3, 77. 

s. 89... 2, n., 74, n. 
38 & 39 Vict. c. 31. ..4, 30. 
38 & 39 Vict. c. 55 (Public Health Act, 1876), 

s. 150.. 150. 

s. 211. ..150. 
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STATUTES EEFEEEED TO— conUnued. 

44 & 45 Vict. c. 41 (Conveyancing Act, 1881), 

s. 2 (vi), 198. 
8. 18. ..200. 
8. 19. ..196. 
8. 20... 198. 
8. 24.. .196, 197. 
8. 71. ..193. 

45 & 46 Vict. c. 56 (Electric Lighting Act, 1882), 83. 19, 21... 
149. 

46 & 47 Vict. 0. 52 (Bankruptcy Act, 1883), 

s. 6. ..144. 

8. 9.. .88, 91. 

B. 168 ..88, 91. 
53 & 54 Vict. c. 5 (Lunacy Act, 1890), 

8. 116. ..189. 

8. 299... 98. 
53 & 54 Vict. c. 39 (PartnersMp Act, 1890), s. 23... 4, 28, 84. 
55 & 56 Vict. c. 27 (Parliamentary Deposits and Bonds Act, 

1892), 140. 
57 & 58 Vict. c. 16 (Judicature Act, 1894), 

8. 1...85. 

8. 2. ..85. 
8 Edw. Vn. c. 69 (Companies (Consolidation) Act, 1908), 

s. 94.. .47. 

8. 95... 182, 200. 

B. 107. ..133. 

B. 142... 89. 

8. 161. ..71. 

8. 162. ..15. 

8. 209, ..133. 
1 & 2 Geo. V. c. 37 (Conveyancing Act, 1911), s. 3. ..200. 

SUMMONS, 

application for receiver, when made by, 76. 

discharge of receiver, when made by, 188. 
See OBiGESTATiNa Summons. 

SUEETY, Chap. IX., 110-123. 

attendance at accounts, right to, 122. 

control of receiver by, not allowed, 121. 

death of, 122. 

discharge of, 122. 

discharge of receiver, when may obtain, 183. 

indemnity, rights to, 121. 
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SURETY— coTiMnued. 
liability of, 

extent of, 118, 119. 

wien arises, 120. 
mortgagor may sue, where appoiatment under Conveyancing 

Act, 200. 
nnmter of sureties required, 114. 
recourse to, 

direct, when allowed, 120. 

in discretion of Court, 119. 
who may be, 114, 115. 

See Seoxteity. 



TAXING MASTEE, receiver's remuneration may be fixed by, 103. 
TENANTS, rights of receiver agaiust, 127. 128, 129, 194, 197. 

TENANT FOE LIFE, 

costs of receiver may fall upon, 107. 

misconduct or neglect of, ground for receiver, when, 64, 65. 

TENANT nsr COMMON, 

appointment on application of, when made, 16, 63, 64. 
mortgagee of share of, when entitled to receiver, 38. 

THEATEE, business manager may be appoiated of, 70. 

TIME OF APPLICATION FOE EECEIVEE, 
before service of writ, 77, 78. 
before appearance of defendant, 77, 78. 
fiTiH.1 judgment after, 78. 
trial of action at, 78. 

TITLE, 

applicant must show ■prima fade, 5, 7. 

disputed, appointment in cases of, when made, 59, 60. 

no, or estate vested iu receiver, 9, 88. 

receiver acts only by virtue of title of parties to suit, 9. 

what title in applicant sufficient, 37, 65, 70, 71. 

TOLLS, appoiutanent may be made over, 22. 
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TEAMWAT OOMPANT, manager cannot be appointed of under- 
taking of, 68. 

TEANSPEB, 

of action may be ground for disobarge of receiver, 187, 188. 
of Consols may be accepted as security, 115. 

TEESPASS, 

liability of receiver for, if his possession amounts to, 166. 
may be ground for receiver, 3. 

TEUST, denial of secret, ground for receiver, 60. 

TEU8TEB, Cbap. IV., 48—54. 

absence abroad, when ground for receiver, 52, 63. 

appointed receiver, when, 14. 

bankruptcy of, ground for receiver, 61, 62. 

danger to assets caused by, when grotmd for receiver, 48, 
50, 51. 

disputes between trustees, when groimd for receiver, 63. 

for sale, ground for manager of 

business, 69. 
cessation of, ground for discharge, 
187. 
failure to act, ground for receiver, 50, 51. 
loss of part of trust fund, ground for receiver, 50. 
misconduct of, ground for receiver, when, 50, 51. 
payment into Court by, enforced by appointment, when, 

28, 49. 
poverty of, ground for receiver, when, 51, 52. 
powers of, suspended by appointment, 87. 
receiver appointed by Court is a, of money in his hands, 153. 

not otherwise a trustee, 9. 
remuneration of trustee appointed receiver, 101, 102. 



ULTRA VIRES act of receiver may bind parties to suit, 126. 

UNASSiaNABLE INTEEEST, receiver not appointed over, 19, 
20, 21, 22. 

UNDEETAKING, 

debenture holders' action, by plaintifl in, form of, 116. 
in lieu of security when accepted in County Court, 82. 

High Court, 110, 115, U6. 
fiUng of, 110. 
form of, 206. 
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YALIDITT, 

of deed, appointment made pending decision as to, 32. 
of -will, appointment made pending litigation in Probate Court, 
56. 

VENDOE AND PURCHASEE, Chap. IV., 61—63. 

appointment on application of purchaser, when made, 61, 62, 63. 

vendor, when made, 61, 62. 
business, manager appointed on sale of, pending litigation, 69. 
lien of vendor, priority over receiver in lunacy, 98. 
railway company purchasing, appointment against, when, 62. 
unpaid vendor may be appointed receiver, 14. 



WAQES, 

personal liabUity of receiver for, when, 155. 
preferential payment of, when to be made, 134. 

WASTE, ground for receiver, may be, 60. 

WATEEWOEKS COMPANY, manager not to be appointed of 
undertaking of, 68. 

WINDING-UP OF COMPANY, 

effect of, on appointment by way of equitable execution, 89. 

right of debenture holders to appointment, 45, 46. 
ground for receiver, may be, 45. 

WINE MEECHANT'S business, manager appointed of, 70. 

WEIT OF ASSISTANCE, 

possession of receiver, when recovered by, 146. 

superseded by writ of possession in regard to land, 145, 146. 

WRIT OF POSSESSION, 

only applicable to land, 145. 

possession of receiver, when recovered by, 145, 146. 
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